Jurisdiction of the ECtHR

Tasks for winter the term 2019
(L. Berdisová)
25. September – Introduction.
2. October – General discussion about the Convention and interpretation of the Convention. The procedure before ECtHR
- tasks: 

1. read the Convention (download it from the website of the ECtHR)

2. skim the website of the ECtHR and Council of Europe (check profiles of justices, etc.)

3. skim the introductory presentation (attached to the email)
9. October - topic “Who is the victim of violation of human rights under the Convention” and “Convention as the living instrument of protection of human rights”
Read:

1. Soering v. UK, Application no. 14038/88, judgement, 07 July 1989, par. 81 to 111
Try to answer the question whether somebody might be considered the victim of violation of human rights even though his/her rights were not yet violated? What doctrine the Court applies to answer this question? What is your opinion considering the argumentation of the Court?

2. Paper by George Letsas - Letsas, G.: The ECHR as a Living Instrument Its Meaning and legitimacy in Føllesdal, A.- Peters, B. – Ulfstein, G. (eds): Constituting Europe. The European Court of Human Rights in a National, European and Global Context, Cambridge: Cambridge University Press, 2013, p. 106-141). Available also at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2021836 (25 pages). As to this paper try to answer these questions: Questions:

1. What does the doctrine of living convention mean?

2. What is the origin of the doctrine of the living convention?

3. What role does the doctrine of living convention play in the jurisprudence of the ECtHR?

4. What practical effect does the doctrine of the living convention have (would cases be decided differently)?

5. Can you think of any arguments against this doctrine?

16. October – “Right to life” and “margin of appreciation doctrine I.”
Read:

1. Evans v. UK - Application no. 6339/05, judgement of 10. April 2007, par. 51 to 60 and 71 to 96
2. Kontrova v. Slovakia - Application no. 7510/04, judgement of 31. May 2007, par. 7 to 14, 31 to 32, and 41 to 65
3. Think about the way the argument of “margin of appreciation” has been used in Evans case (par. 54 and following). In order to get the fundamental grasp of the concept skim https://www.coe.int/t/dghl/cooperation/lisbonnetwork/themis/echr/paper2_en.asp

23. October – topic “Right to life” and “margin of appreciation II.”
Read:

1. Lambert and others v. France – Application no. 46043/14, judgement of the Grand chamber delivered on 5 September 2015, par. 10 to 18, 113-182
What happened afterwards: https://www.theguardian.com/world/2015/jul/23/french-doctors-refuse-to-rule-fate-brain-damaged-man-vincent-lambert
Mr. Lambert was kept alive until very recently: https://www.theguardian.com/world/2019/jul/02/french-doctors-life-support-vincent-lamber-right-to-die
Factsheet on euthanasia - http://www.echr.coe.int/Documents/FS_Euthanasia_ENG.pdf
2. Tysiąc v Poland - Application no. 5410/03, judgement of the Chamber delivered on 20 March 2007, par. 7 to 40, 62-85, 109-130
3. Paper by Eva Brems - Brems, E.: The Margin of Appreciation Doctrine
of the European Court of Human Rights. Accommodating Diversity within Europe in Forsythe, D. P., and McMahon, P. C. (eds.): Human Rights and Diversity: Area Studies Revisited. Lincoln: University of Nebraska Press, 2003, 26 pages. Try to answer these questions:
1. What goals the doctrine of the margin of appreciation serves?

2. How the doctrine came into existence?

3. What makes the margin of appreciation wider and what makes it narrower?
4. What are pros and cons of the doctrine?
30. October – “Torture, inhuman and degrading treatment”
Read:

1. Gäfgen v. Germany - Application no. 22978/05, judgement of the Grand Chamber of 1 June 2010, par. 9-74, 87-109, 115-130, 141-149, 162-188
Criticism of the Chamber decision: e.g. at https://www.ejiltalk.org/%E2%80%98is-torture-ever-justified%E2%80%99-the-european-court-of-human-rights-decision-in-gafgen-v-germany/

2. V.C. v. Slovakia - Application no. 18968/07, judgement 8. November 2011, par. 9-20, 25, 44, 88-120, 138-155, 169-180
If you have some more interest – for criticism of V.C. see: Lindsay Hoyle, V.C. v. Slovakia: A Reproductive Rights Victory Misses the Mark, 36 B.C. Int'l & Comp. L. Rev. E. Supp. 17 (2014), http://lawdigitalcommons.bc.edu/iclr/vol36/iss3/2
Direct download: http://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=1712&context=iclr

Answer the questions: 
1. What constitutes torture, inhuman and degrading treatment? 
2. Is this concept fluid – does it change over the time? 
3. How does the concept of the living convention “work” in this case?
6. November - Article 5 of the Convention and article 7 of the Convention – German border killings and question of retroactivity of the punishment – dealing with the past

Read:

1. Lexa v. Slovakia - Application no. 54334/00, judgement of 23. September 2008, really read whole decision (even the end - like par. 139-141), it says a lot about our past. 
Answer these questions:
1. Does the ECHR claim here that amnesties can never be revoked?

2. Is decision of the National Council on revocation of art. V and art VI of the amnesty of Vladimír Mečiar (no. 570 of 5. April 2017) in your opinion compatible with this decision of the ECHR?
2. Streletz, Kessler and Krenz v. Germany – Applications nos. 34044/96, 35532/97 and 44801/98, judgement of the Grand Chamber 22. March 2001, par. 12 -25 (as to excerpts of the decision of the German Constitutional Court in par. 22 focus on 1 bb), 1 cc) 2. and 2 c) and d)), par. 47 – 108 plus the first dissenting opinion
Answer questions:
1. The case is sometimes used as an example of the use of the natural law. Is this really the case?

2. How the principles of this case would apply on the ways our country (or country you are from) is dealing with its past?

13. November – “Article 6 of the Convention”
Read:

1. Harabin v. Slovakia - Application no. 58688, judgement of 20 November 2012, par. 7-45, par. 115-143

2. Tudor Tudor v. Romania - Application no. 21911/03, 24. March 2009 (really short decision so study the whole decision)
As to Harabin v. Slovakia – focus on what constituted violation of the art. 6 and how ECHR defines independent and impartial tribunal. Harabin claimed that the ECHR decided that the disciplinary petition was no decided by the impartial tribunal – was it really the case? See: https://www.ta3.com/clanok/1016174/sudcovia-pod-tlakom-vatikanska-volba.html (from 10 min. 40 sec., relevant part from 17 min. 30 sec.)
In Harabin focus also on the narrative used by the ECHR.

As to Tudor Tudor focus on requirements on reasoning of the court and mainly on the requirement to follow stabilised or established case-law. In that light try to explain whether there is really enormous difference between common law and civil law systems.

20. November – topic “right to privacy and family life” and “proportionality”
Read:

1. Marckx v Belgium, Application no. 6833/74, 13 June 1978

2. Oliari and others v. Italy, Applications no. 18766/11 and 36030/11, chamber decision, 21 July 2015

Tasks:

1. How does the court characterise the family and the family life, the privacy and private life? 
2. Focus on the doctrine of margin of appreciation and the role the „existence or no existence of European consensus“ plays within it.
3. Paper by Jeremy McBride - McBride, J.: Proportionality and the European Convention on Human Rights in Ellis, E. (ed.): The Principle of Proportionality in the Laws of Europe. Oxford, Portland: Hart Publishing, 1997, p. 23-38, 15 pages
Questions:

1. Why do we need principle of proportionality and the test of proportionality?

2. How do we test proportionality?

3. Does the doctrine have some risky aspects?

4. Can you think of alternatives to this doctrine?
27. November – topic: “freedom of religion”
Read:
1. S.A.S. v. France, Application no. 43835/11, 1. July 2014

2. Lautsi v. Italy, Application no. 30814/06, decision of the Grand chamber from 18 March 2011
Questions:

1. What is the core of the right to freedom of religion?
2. Are the decisions of the court consistent?

3. Try to think of the arguments against decisions that you could put into dissenting or concurring opinion.
4. December – topic: “freedom of expression” and summary class
Read:

1. Müller v. Switzerland, Application no. 10737/84, 21. May 1988
Questions:

1. Why is the freedom of expression so important?

2. How can you justify the limitation of this right?

3. Try to find out what the concept of hate speech is (not in the case) and think of arguments to restrict it.

11. December – Summary class.
As to exam: There will be 3 essay questions (open book – any sources but no default essays) and 3 dissenting opinions tasks. The exam will be 3 hours long. Essay questions will relate to the role of the ECtHR, doctrines of the ECtHR and with the human rights jurisprudence.
