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Editorial

Kondi sa rok 2023, kto-
ry nepochybne priniesol
mnoho  spolocenskych
tém, ktoré nie st len ob-
sahom nasho diskurzu,
ale aj priamo ovplyvnu-
ju  celkovit  spolocen-
skt dynamiku krajiny.
K zmenam nepochybne
prispeju aj vysledky vo-
lieb. Po septembrovych
parlamentnych volbach
nds opdt ¢akd mimoriad-
ne energické obdobie v
ramci kampani, ktoré sa
budt viazat na bliziace sa prezidentské volby a volby do
Eurépskeho parlamentu. V prvom rade Vis, studentov a
citatelov fakultného casopisu Corpus Delicti, prosim, aby
ste svojou tcastou na tychto volbach dali zadost svojim ob-
¢ianskym povinnostiam, a tym prispeli k demokratickému
vysledku prezidentskych ¢i eurdpskych volieb. V druhej ro-
vine by som chcel zazelat Slovenskej republike, aby vysledky
tychto volieb zabezpedili krajine pocit pevného ukotvenia
nielen v Eurdpskej Gnii, ale aj v Severoatlantickej aliancii.
Verim, ze bez ohladu na vysledky zostane Slovensko dob-
rym a silnym partnerom voci vsetkym c¢lenskym stitom, ako
aj voci braniacej sa Ukrajine.

Rok 2023 priniesol pnutie aj v rimci organizacnej Strukta-
ry nasho casopisu, podstatné vsak je, ze tento vydavatelsky
pocin vznikol vdaka (zatial neoficialnej) spolupraci dvoch
$tudentskych organizicii, ktoré posobia na pdde Pravnic-
kej fakulty Trnavskej univerzity v Trnave - ELSA Trnava a
Nasa Pravnickd. Dohodou medzi nimi sa v budtcnosti za-
bezpeci efektivnejsie vytviranie fakultného ¢asopisu. Verim
a zeldm si, aby tato spolupraca priniesla hodnotné poznatky
a podnety pre vsetkych nasich citatelov.

V neposlednom rade by som sa chcel podakovat vsetkym,
ktori sa podielali na vytvirani druhého ¢isla ¢asopisu Corpus
Delicti pre rok 2023. Priprava zaujimavého a odborného
obsahu nie je jednoducha, a preto vdaka patri vsetkym oso-
bam, bez ktorych by vydanie nového disla nebolo mozné.

Na zaver moéjho kritkeho textu Vam, $tudentom a ditate-
fom, chcem zazelat prijemné ¢itanie obsahu, ktory sme si
pre Vas pripravili, a dafam, ze Vam toto vydanie sprostred-
kuje zaujimavé a hodnotné informacie.

Zelam vietkym pokojny, stabilny a Gspesny rok 2024!

Roman Debnar
hostujtci $éfredaktor
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Banské pravo v obdobi
stredoveku z pohladu

pramenov prava

Autor: JUDr. et PhDy. Marek Prudovic

JUDr. et PhDr. Marek Prudovic je student $tvrtého ro¢nika
externého doktorandského sttdia na Pravnickej fakulte Tr-
navskej univerzity v Trnave.

Clanok recenzovala JUDr. Monika Martiskova, PhD., LL.M
z PF TRUNL

Uvod

Banské mestd mali v historickom vyvoji Uhorska, a teda aj
Slovenska, zvlistne postavenie. Vyplyvalo to nielen z toho, ze
prave banské mestd boli z pohladu kridlovskej koruny vyzn-
amnym zdrojom prijmov, ale v rimci majetkovej Struktary sa
odlisovali od ostatnych typov mestskych aglomericii aj tym,
ze sa v nich nachddzala pomerne velka skupina [udi s nadstan-
dardnymi prijmami.! Naprieck uvedenému, ako aj tomu, zZe
na Gzemi Slovenska sidlili pocetné vyznamné banské mesta,
sa oblasti historického banského priava na tzemi Slovenska
venovalo len minimum pozornosti. Ciefom tohto ¢lanku je
preto poukdzaf na tato zaujimava historicko-pravnu oblast
a poskytnut kritky exkurz jej vyvojom v najvyznamnejsich
banskych mestich na Gzemi stredného Slovenska v obdobi
stredoveku.

Vznik banskych miest a v nadviznosti na ne aj vznik banského
prava je na tzemi Slovenska tizko spojeny s nemeckou kolo-
nizaciou, ktord sa zacala v 12. storodi. V jej dosledku sa os-
idlovali menej zaludnené horské oblasti, ktoré boli zdsobérnou
nerastného bohatstva.2 V tomto obdobi boli Horné Uhry
povazované za bohatt krajinu, a to z toho ddévodu, ze sa
na ich Gzemi nachddzalo velké mnozstvo drahych kovov.? V
tomto obdobi celd Eurépa poznala kremnické dukaty, ktoré si
az do 16. storodia zachovali poévodnt rydzost.* Mesta, ktoré
vznikali na tomto Gzemi{ na zdklade panovnickych ediktov,
nespadali pod krajinské zriadenie, ale boli im udelené regilne
prava, a to hlavne banské a trhové. Bansky regal® a bansk slo-
bodu povazujeme za zakladné vychodisko kazdého banského

1 RABIK, V. — LABANC, P. — TIBENSKY, M. Wyvoj stre-
dovekych miest na Slovensku II. Trnava: Filozoficka fakulta Trnavskej
univerzity, 2013, s. 5.

2 I8lo o celt siet’ banskych miest, a to najmé v stredoslovenske;j
a vychodoslovenskej banskej oblasti.

3 I3lo najmé o Bansku Stiavnicu a jej okolie s loziskami strie-
bra, Bansku Bystricu, kde sa tiez tazilo striebro, ale neskor aj med’ a
Kremnicu s loziskami zlata.

4
5 Z lat. ius regale = vylu¢né pravo panovnika vol'ne disponovat’

s loziskami niektorych délezitych vybranych nerastov, najmé drahych
kovov.

Blizsie pozri: Tamze, s. 5 — 6.

4

zdkona, pricom predpokladom vzniku banského regilu v 10.
storod¢i bol aj vznik naturdlnej renty. Podstatou tohto regé-
lu je: ,...oddelenie vilastnictva vybradenych nerastov od viast-
nictva k pode. Vylu¢né postavanie panovnika v tom, komu
za Gplatu udeli pravo tazby tychto nerastov, bolo na zaklade
rozhodnutia Karola Réberta z roku 1327 zrusené a bane
mohli na svojich pozemkoch slobodne otvarat aj feudali, ktori
pozemky vlastnili, za predpokladu, Ze panovnikovi odvadzali
urburu.” Daléim predpokladom bolo aj to, Ze vytazené kovy
bolo mozné zamienat vylu¢ne v kralovskych banskych a min-
covych komorich.?

Banskostiavnické banské pravo

Na tzemi Slovenska sa prvé banské privo skoncipovalo
v Banskej Stiavnici, ktoré je povazované za najstarSic cu-
ropske banské pravo. Tak, ako je to v ostatnych odvetviach
préva, aj banské privo vychddzalo z obycajového prava, ktoré
bolo overené praxou a malo ordlnu podobu, teda na jeho
platnost sa vyzadovala dlhodoba4 tradicia tazby a skdsenosti s
nou ziskané. Na $tiavnické banské pravo mali vplyv nemecki
b T . -

kolonisti, ktorych velké skisenosti s tazbou sa odrazili aj v
dokonalejsich pravidlach banského zvykového prava, ¢im sa
dokazuje, ze proces vzniku najprv zvykového a neskor kodi-
fikovaného banského prava stvisi taktiez so stupnom vyrob-
nych pomerov i spoloc¢enského poriadku.’

Pri vymedzeni pojmu privna obycaj je potrebné poukizat

6 MAKARIUS, R. Ceské horni pravo: dil I. Ostrava: Mon-
tanex, 1999, s. 22.

7 Tento odvod bol stanoveny na 1/15 vytazeného drahého kovu
a 1/12 menejhodnotného kovu.

8 Tamze, s. 22.

9 MAZUREK, J. Banictvo na Slovensku v rokoch 1854-1938:
Hospodarsky, socialny a politicky vyvoj. Martin: Jaroslav Mazirek,
2010, s. 54 — 58.



na skutocnost, zZe jej synonymom nie je ani pojem zvyk, ani
konvencia. Pravna obyc¢aj tvori primirny pramen curdpskej
pravnej kultary, a to v oboch jej systémoch, a jej podsta-
tou je anonymna pravo-tvorba, ktord ma spravidla nepisant
podobu. Hovorime tiez, ze ide o tvorbu priva zdola, kym
kodifikované pravo vznikd zhora, na ziklade rozhodnutia
panovnika ¢i zdkonodarnych orginov.!

Mobzeme preto predpokladat, ze to bolo prave kvoli viznamu
banskych miest a ich bohatstvu, Ze pdvodné banskostiavnické
banské privo bolo kodifikované este pred rokom 1270 za
vlddy Bela IV., hoci toto sa do dnesnych cias nezachovalo.!!
Nové banskostiavnické banské privo bolo spisané v roku
1446 ako sucast druhej mestskej knihy Banskej Stiavnice.
Uvodni ¢ast banského prava bola prevzati z povodného tex-
tu a ostatné Casti st stdobé, kedze vykazuja znaky, ktoré nie
st prizna¢né pre jazyk 13. storodia. O tom, ze toto banské
pravo sa postupne vyvijalo, sveddi aj ten fakt, ze v zévislos-
ti od konkrétneho zachovaného dokumentu sa meni pocet
jeho paragrafov, a to z pévodnych 19 na 26 a nakoniec az na
27. Kym mestské pravo bolo zaznamenané podrobne, banské
pravo bolo koncipované pomerne stru¢ne, nezachidzalo do
detailov banskej prevadzky,'? no naprick tomu ho mézeme
povazovat, vzhladom na dobu vzniku, za relativne dokon-
alé.r?

Toto pravo bolo koncipované do Siestich zikladnych paragra-
fov, ktoré riesili okruhy: menovanie banského majstra, ktory
mal na starosti pravnu i technicka stranku banskej previadzky;
stanovenie banského pola a jeho miery; urcenie toho, ako tre-
ba zachddzat s opustenymi banskymi dielami; riesenie prava
dedic¢nych $tolni; stanovenie, za akych okolnosti mdze dojst
k preruseniu kutacich prac a kedy je mozné povolit preruse-
nie prevadzky v baniach; a stanovenie povinnosti vlastnikov
pozemkov, na ktorych sa banskd tazba realizovala, ako aj ne-
dotknutelnost a ochrana stkromného majetku.!*

Ako sme uz uviedli, origindl mestského ani banského ké-
dexu's sa nezachoval, a preto ako pramen prava tohto obdo-
bia vyuzivame v sti¢asnosti len jeho odpisy, z ktorych najstarsi
pochddza z roku 1466 a je aj kultrnym artefaktom, kedze
ide o vynimoénd kniznt vizbu, ktord mé drevené dosky v éer-
venej kozi so striebornym kovanim a zndzornenim hlav levov.
Dal¥ dokument pochddza z roku 1513, ktory je vyhotoveny
tiez v zaujimavej aksamietovej vizbe.'* Ako sa menili techno-
logické procesy a socidlne podmienky, tak sa menilo aj banské
pravo, a je preto pochopitelné, ze sa don dostali, pri jeho
dalsom prepisovani aj novsie dodatky, na ktorych sa richtdr a

10 VYSNY, P. Svetové dejiny Statu a prdva. Trnava: Typi Uni-
versitatis Tyrnaviensis, 2019.

11 Predpoklada sa, ze zhorelo pri poziari mesta r. 1443.

12 Konkrétne problémy sa riesili na stretnutiach stredoslov-
enskych banskych miest.

13 MARSINA, R. Banskostiavnické mestské a banské pravo. In

MARSINA, R. (ed.) Banské mesta na Slovensku. Martin: Osveta, 1990,
s. 13- 35.

14 Blizsie pozri: VOZAR, J. Kédex mestského a banského prdva
Banskej Stiavnice. Kosice: Banska agentura, 2002, s. 19.

15 Takéto oznacenia banskostiavnického mestského a banského
prava najdeme u Vozara.

16 Blizsie pozri: Tamze, s. 19.

rada mesta spolu s odbornikom — banskym majstrom, dohod-
li. Je potrebné este podotknit, Ze ticto novsie dodatky nie je
mozné presne identifikovat, kedze tie st v dosledku pouzitej
$tylistiky natolko dobovo autentické, ze sa prakticky nedaja
oddelit od pévodného textu.!”

Kremnické banské pravo
V Tekove, priamo v srdci Kremnickych hor, vzniklo dalsie
vyznamné banské stredisko, ktorym bolo slobodné kralovské
banské mesto s mincovinou Kremnica, ktorému bolo prvé
privilégium udelené kraifom Karolom Rébertom 17. novem-
bra 1328. Kremnica ziskala pocas stredoveku a novoveku
také postavenie, ktoré presahovalo hranice stredoslovenskej

-
N

banskej oblasti. Zarukou tohto postavenia bolo privo spra-
covévat drahé kovy, a to az do findlneho produktu, ktorym
bola vyroba minci, ktoré razi nepretrzite uz takmer sedem
storo¢i, ¢im sa Kremnica stala najstarsim podnikom na vyro-
bu penazi v Eurépe.'

Povodné privilégium z roku 1328 poukazuje na skutocnost,
ze kremnické banské pravo bolo udelené na zdklade vysad
banského priava Kutnej Hory. Kedze sa z tohto obdobia
nezachovalo ziadne povodné znenie kremnického priva, je
mozné predpokladat, Zze sa Kremnica az do roku 1492, kedy
prijala vlastnii kodifikdciu kremnického banského prava, riadi-
la pravom Banskej Stiavnice. Toto banské pravo sa v rokoch
1504 az 1512% postupne modifikovalo tak, aby odraza-
lo dobové banské podmienky a vztahy. V roku 1537 bolo
este doplnené o obsiahly paragraf, ktory uréoval postavenie
a tlohy banského majstra. Kremnické banské pravo malo po
formdlnej strinke povahu statatu, ktoré v ramci ius statuen-
A" vydavalo priamo mesto.?!

Kremnické banské pravo malo uz $irsi zdber, pretoze okrem
otdzok, suvisiacich s banskou previdzkou, riesilo aj mozné
spory a nedorozumenia. Jeho predmetom bola: Gprava pos-

17 MAZUREK, J. Banictvo na Slovensku v rokoch 1854 - 1938:
Hospodarsky, socialny a politicky vyvoj. Martin: Jaroslav Mazirek,
2010, s. 58 — 59.

18 CELKO, M. Mestské a banské pravo Kremnice. KoSice:
Banska agenttra, 2004, s. 38.
19 Uprava z roku 1512 obsahovala navrhy na rie§enie sporov

v banskych zariadeniach, ale urovala aj pracovné vztahy banikov a
robotnikov pracujucich v baniach.

20 Z lat. = pravo vydavat’ zavézné rozhodnutia.
21 Tamze, s. 38.



tupov pre banskd cinnost v jej jednotlivych fizach, ktord
urc¢ovala spdsob ziskania banského oprivnenia, urcovala
pripravu a realiziciu vymery banského pola, spdsob vyznace-
nia hranic banského pola znackami, dodrziavanie urcenych
vymer s ohladom na susedov; stanovenie pozicie banského
majstra?? a definovanie jeho tdloh, ktoré spocivali hlavne v do-
zore nad banskou ¢innostou, a to tak, aby bola pre kralovstvo
prospesna; a tprava pracovnych vztahov banikov a banskych
robotnikov. Toto banské pravo malo aj sank¢nt rovinu a sta-
novovalo tresty za porusenie jeho zdsad, a to moznostou vy-
hostenia z mesta; vizenia spravidla v dizke 14 dni a pokutou,
ktora bola podla zvykového prava stanovend na 32 zlatych v
hotovosti.?

Pramenom pre skiimanie mestského a banského priva Krem-
nice sa stala mestskd kniha so zdznamami od roku 1426 do
roku 1700, ktora je ulozend v archive kremnického magis-
traitu.?* Ide o pomerne rozsiahle dielo, ktoré ma 800 strin
ocislovanych rimskymi ¢islicami. Pisané je na papieri z oblasti
Norimbergu a jeho zdznamy st pisané atramentom hnedej a
¢iernej farby, pricom pre zvyraznenie zdznamov sa pouzival
aj Cerveny atrament. V knihe sa pouzivala latin¢ina a nemdi-
na, ¢o poukazuje na vzdelanost vtedajsej mestskej kanceldrie.
Mobzeme ju povazovat tiez za vyznamn( kultGrnu pamiatku,
pretoze md zachovand este pdévodnd kozend vizbu, zdo-
bend anjouovskymi laliami a gotickou rozetou, zlozenou z
drevenych dosti¢iek v hnedej kozi so slepotlacou a pdévodnym
tepanym kovanim. Okraj knihy je so stopami po ornamen-
toch malovanych zelenym atramentom na zlatom podklade,
no chrbat knihy bol v 19. storodi vymeneny. V knihe boli
pouzité aj iluminicie, ktoré odbornici povazuju za skvost
stredovekého knizného maliarstva, stvarnujaceho utrpenie
Jezi$ Krista.?

Banskobystrické banské pravo

Banska Bystrica patrila v obdobi stredoveku do Zvolenskej
zupy a vznikla pod vrchom Urpin na sttoku ricky Hron s po-
tokom Bystrica. Pre velky vyskyt drahych kovov v okolitych
pohoriach sa stala cielom nemeckej kolonizicie uz v 13.
storodi. Oproti inym banskym mestim bolo $pecifickym zna-
kom tohto mesta to, ze banské objekty sa nenachddzali pria-
mo na zemi mesta, ale vo vzdialenosti 6smich az sedemnis-

22 Tento sa nazyval $tajger a bol zamestnancom banskej komory.
23 Tamze, s. 33 — 83.

%4 Existuje aj jej knizné vydanie z roku 2004, ktoré zostavil M.
Celko.

25 Tamze, s. 26 — 32.

tich kilometrov od neho v Starohorskych vrchoch, a teda
mesto nebolo podfirané banskou tazbou. Na vznik a rozvoj
mesta v podstatnej miere vplyvala aj jeho strategicka poloha,
kedZe sa nachddzalo na regiondlne ddlezitej krizovatke ob-
chodnych ciest medzi Zvolenskou Zupou a oblastami Turca
a Liptova.?®

Slobodnym krilovskym mestom sa Banskd Bystrica stala na
zdklade privilégia zo 14. oktébra 1255, ktoré jej udelil Belo
IV., v ktorom sa uvddza, ze obyvatelia mesta: ,,...mdézZu blndat
zlato a striebro a ostatné kovy v hraniciach celého Zvolenského
komitdtn.“ Okrem prava banského ziskali obyvatelia Banskej
Bystrice aj pravo na dalsie Gzitky z tohto Gizemia, a to na také,
ktoré boli nevyhnutné pre banska tazbu.?”

Zikladné prava z roku 1255 boli viackrat konfirmované,?
ale zdroven dochidzalo aj k udefovaniu novych vysadnych
prav roznymi panovnikmi. Zigmund Luxembursky napriklad
v roku 1405 udelil mestu, spolo¢ne s dal$imi Siestimi stre-
doslovenskymi  slobodnym banskymi mestami,”® priavo
slobodne dolovat a v roku 1425 ich oslobodil od platenia
mytnych poplatkov pri dovoze potravin a inych tovarov po-
trebnych pre banictvo. Obdobné prava Banskej Bystrici ude-
lil aj Matej Korvin v roku 1465, Vladislav II. v roku 1496
a Ludovit I1. v roku 1516.%

Pokial ide o banskobystrické mestské a banské pravo, je po-
trebné uviest, ze z obdobia stredoveku sa zZiadne listinné ani
knizné artefakty nedochovali, s vinimkou fragmentu trest-
ného $tatutu, vydaného banskobystrickou mestskou radou
okolo roku 1390. Na ziklade nalezov v Bansko$tiavnickom
archive je mozné predpokladat, Ze sa v tomto obdobi Banska
Bystrica opierala, odvolavala a uplatniovala tie isté banské pra-
va, ktoré boli platné v Banskej Stiavnici.?!

Gelnické banské pravo

Banské mesta sa rozvijali aj na zemi vychodného Slovenska,
pricom pre ilustriciu uvedieme vyvoj $pecifického banského
prava v Gelnici, kedZe toto sa utviralo na tplne inych zédkla-
doch ako banské pravo na strednom Slovensku. Mestské priv-
ilégia udelil mestu v roku 1264 panovnik Belo IV., ale jeho
privilegidlna listina sa nedochovala. Potvrdenie zikladného
préva sa uskutoénilo za vlddy Stefana V. a Ladislava V., ale ani
origindly tychto konfirma¢nych listin mestského a banského
prava sa nezachovali.®

26 SKLADANY, M. Banské Bystrica. In STEFANIK, M. et al.
Lexikon stredovekych miest na Slovensku. Bratislava: Historicky ustav
SAV, 2010, s. 29.

27 Napriklad pravo ribat’ drevo v okolitych lesoch pre potreby
tazby a aj na stavebné ucely. MATULAY, C. Mesto Banska Bystrica. In
Katalog administrativnych a stidnych pisomnosti. Zv. 1255-1536. I-11.
Bratislava: Archivna sprava MV SSR, 1980.

28 Z lat. = potvrdzované.

29 Patrili sem Kremnica, Banska Bystrica, Banska Stiavnica,
Nova Bana, Pukanec a Cubietova.

30 SKLADANY, M. Banska Bystrica. In STEFANIK, M. et al.

Lexikon stredovekych miest na Slovensku. Bratislava: Historicky ustav
SAV, 2010, s. 32.

31 Tamze, 32 — 33.

32 HOMZA, M. Gelnica. In STEFANIK, M. et al. Lexikon stre-

dovekych miest na Slovensku. Bratislava: Historicky ustav SAV, 2010, s.
151 - 152.



Ako sme uz uviedli, banské pravo v Gelnici tvorilo osobit-
ny vyvinovy ramec, ktory vychiddzal z péovodného gelnického
obycajového prava, ktoré bolo v neskorsom obdobi kodifiko-
vané, ¢im sa tradicné ustanovenia stali zdkladom oficidlne-
ho pravneho poriadku, zavizného nielen pre Gelnicu a jej
okolie, ale aj pre celt oblast vychodoslovenskych banskych
miest.® Specifikum gelnického prava spodivalo v tom, Ze
bolo vysostne banské, teda neobsahovalo ziadne ustanove-
nia, ktoré by sa tykali mestského prava, ako to bolo v pripade
Banskej Stiavnice a Kremnice. Toto privo bolo vyjadrené
v dvadsiatich ¢ldnkoch, z ktorych sa jedendst venovalo otiz-
kam banského majstra, ktoré boli formulované v podobe in-
s$trukcii. V ostatnych deviatich sa riesili previdzkové otazky
ako pridelovanie a vymeriavanie banskych poli, otviranie a
regulovanie banskych diel, previdzkovanie dedi¢nych $tolni,
vetranie a odcerpdvanie vody z bani, vzijomné spory banikov
s majitelmi ako aj otazky pracovnej discipliny.®*

Zhrnutie

V ¢lanku sme sa zamerali na $pecifickat oblast stredovekého
banského priva najvyznamnejsich banskych miest na tzemi
stredného Slovenska, a to Banskej gtiavnice, Kremnice a Ban-
skej Bystrice, pricom ndsledne sme este vykonali kratke po-
rovnanie, a poukdzali na $pecifikd banského priva na Gzemi
vychodného Slovenska, a to konkrétne na priklade mesta Gel-
nica. V zdsade mozno konstatovat, ze banské pravo na tizemi
Slovenska sa vyznacuje pomerne skorou kodifikiciou, ktora je
ucelend a pomerne rozsiahla. Mézeme sa domnievat, ze ten-
to pokrodily stav prave banského prava spdsobil vyznam a bo-
hatstvo banskych miest a banskej ¢innosti pre samotny Stit,
hoci tito téza by si este zasluzila dal$i podrobnejsi vyskum.
Mozno vsak tiez konstatovat, ze v oblasti stredného Slovens-
ka bolo banské pravo vyrazne previazané s mestskym pravom,
¢o moze uzko savisiet aj s nemeckou koloniziciou v tejto
oblasti, kedze banské privo na tGzemi vychodného Slov-
enska sa odliSovalo prive tym, Ze bolo od mestského priva
oddelené. Aj tato tézu je pritom mozné podrobit blizsiemu
skimaniu. Napokon zaujimavé je aj prepojenie historického
pravneho textu s médiom, na ktorom je tento text zachyteny,
teda so vzicnymi artefaktami kniznej kulttry, a teda aj sa-
motné prepojenie vyskumnych zaujmov v oblastiach pravnej
vedy a kultarneho dedi¢stva. Ako je teda z ¢ldnku zrejmé,
historické banské pravo na tzemi Slovenska je dodnes ne-
prebddanou, ale zaujimavou oblastou s mnozstvom nezod-
povedanych otdzok, a prave tento ¢linok modze poslazit ako
zdklad pre dalsi vyskum v tejto oblasti.
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1. Introduction

The protection of personal data is one of the fundamen-
tal rights of the European Union'. Throughout the EU;,
this protection is envisaged and achieved with the General
Data Protection Regulation (hereinafter: GDPR)?, who
sets out general principles, rules and obligations for the
data controller as conditions for the lawful processing of
personal data, as well as guarantees important rights for
the data subjects in every stage of the data processing. The

Recital 4 of the preamble of the GDPR states that the
processing of personal data should be designed to serve
mankind. Nonetheless, as every fundamental right, the
protection of personal data is not an absolute right, and it
might collide with other fundamental rights, such as the
freedom to conduct a business?®.

1 Charter of Fundamental Rights [2012] C326/391 Art. 8

2 Council Regulation (EC) 679/2016 of 27 April 2016 on the
protection of natural persons with regard to the processing of person-
al data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation). Hereinafter: ‘GDPR’.

3 Recital 4 GDPR

In this framework, Artificial Intelligence (hereinafter: AI)
is gradually becoming a very broadly used method for
many aspects of private and public peoples’ life, as it is
extensively used for advertising, customer service, medi-
cine and crime prevention. The sectors in which Al can be
proved very useful are expanding day by day, and new ap-
plications of Al are evolving, such as the famous ChatGTP,
which demonstrate the amazing abilities of this system.
However, Al systems need to be fed with large amounts
of data in order to be trained and produce accurate results.
The fact that some of these data consist personal data and
that many Al systems are characterized by obscurity, gen-
erates ethical issues and considerations as to the protection
of fundamental human rights when such systems are used.
Against this background, the protection of personal data
stands in the center of these conversations. The law should
at the same time protect data subjects from the potentially
harmful impacts of Al and encourage and permit technol-
ogy to grow in a socially desirable way.

Considering the above, this paper aims at exploring the
provisions of the GDPR which are applicable when the
processing of personal data is being held with the use of
Al, and how these provisions interact with Al. For this
purpose, it was deemed necessary to give a definition for
Al in order to clarify the use of this term throughout the
text. The analysis focuses on the general provisions of
the GDPR which apply to all types of processing, to spe-
cific provisions for the automated processing and to the
co-regulatory approach of the GDPR.

2. Definition of Al

The complexity of defining Al is proven by the lack of
consensus for a specific common definition of Al within
the scientific community*. The broadest and most generic
definition of Al is that is can perform tasks that would re-
quire intelligence if done by humans, including “common
sense tasks” (such as visual perception, speech recognition
etc.) and “expert tasks” (such as performing a medical di-
agnosis etc. ). Nevertheless, for the purposes of this paper,

4 Sam Wrigley, “Taming Artificial Intelligence: “Bots”, the GDPR
and Regulatory Approaches’ in Marcelo Corrales, Mark Fenwick and oth-
ers (eds) Robotics, Al and the Future of Law (Springer 2018) 185-186

5 Lilian Mitrou, ‘Data Protection, Artificial Intelligence and Cog-



a couple of more specific definitions were considered im-
portant to be mentioned, in order to get familiar with the
major features of Al systems.

First of all, the High-Level Expert Group on Artificial In-
telligence (hereinafter: Al HLEG)® evolved the definition
of Al proposed by the European Commission’s Commu-
nication on Al” and presents the following updated defi-
nition on AI%:

“Artificial intelligence (AI) systems are software (and pos-
sibly also hardware) systems designed by humans that, giv-
en a complex goal, act in the physical or digital dimension
by perceiving their environment through data acquisition,
interpreting the collected structured or unstructured data,
reasoning on the knowledge, or processing the informa-
tion, derived from this data and deciding the best action(s)
to take to achieve the given goal. Al systems can either use
symbolic rules or learn a numeric model, and they can also
adapt their behaviour by analysing how the environment
is affected by their previous actions.

As a scientific discipline, Al includes several approaches
and techniques, such as machine learning (of which deep
learning and reinforcement learning are specific examples),
machine reasoning (which includes planning, scheduling,
knowledge representation and reasoning, search, and op-
timization), and robotics (which includes control, percep-
tion, sensors and actuators, as well as the integration of all
other techniques into cyber-physical systems).”.

Another useful definition of Al has been provided by
the OECD, according to which “An Al system is a ma-
chine-based system that is capable of influencing the
Environment by making recommendations, predictions
or decisions for a given set of Objectives. It does so by
utilising machine and/or human-based inputs/data to:
i) perceive real and/or virtual environments; ii) abstract
such perceptions into models manually or automatically;
and iii) use Model Interpretations to formulate options
for outcomes.”*.

The notion of intelligence, even when it comes to hu-
man intelligence is a broad concept. For this reason, it is

nitive Services — Is the General Data Protection Regulation (GDPR) “Ar-
tificial Intelligence-proof?”” (2018) University of the Aegean 9 <https://

papers.ssrn.com/sol3/papers.cfmrabstract_id=3386914>
February 2023

6 The AI HLEG is an independent expert group that was set up
by the European Commission in June 2018.

accessed 14

7 Communication from the Commission to the European Par-
liament, the European Council, the Council, the European Economic and
Social Committee and the Committee of the Regions on Artificial Intelli-
gence for Europe, Brussels, 25.4.2018 COM (2018) 237 final

8 High-Level Expert Group on Al, ‘A Definition of Al: Main
Capabilities and Disciplines’ (Brussels, 08.04.2019) 6
9 In the official document of the AT HLEG (no 8) there is a

disclaimer that the above definition, developed for the purpose of Al
HLEG?’s deliverables, oversimplifies the state of the art on Al but it is a
sufficient educational starting point for Al ethical and policy making mat-
ters.

10 OECD, ‘Scoping the OECD Al principles: Deliberations of
the Expert Group on Artificial Intelligence at the OECD (AIGO)’ (2019)
OECD Digital Economy Papers No. 291 <https://doi.org/10.1787
d62f618a-en.> accessed 5 February 2023

proposed that when it comes to Al systems, intelligence
should be understood as “rationality”, which refers to the
ability of these systems to choose the best action for achiev-
ing a specific goal, based on specific criteria and available
resources'!. Furthermore, for both definitions it is being
understood that, in order for Al systems to give an output,
with the sense of taking an action, they are fed with data
(inputs). Of course, these are generally large amounts of
data, because in Al systems prevails the “principle” that
the more the data, the bigger the accuracy - combined also
with other important factors, such us the quality of data
and the quality of the process activity. In other words, Al
systems presupposes, generates and,/or results to the pro-
cessing of personal data'?. Consequently, it is the involve-
ment of data processing which results to the emergence of
ethical and data protection issues, especially when those
data are considered personal data, thus the GDPR applies.
Moreover, “machine learning” is a term usually used in-
terchangeably with Al In fact, Al and machine learning
are not identical terms, but rather the latter is one of the
techniques of the former. Machine learning is specially
mentioned because it has evolved immensely the useful-
ness and practical impact of Al, through its ability to adapt
its Qutput based on experience!’.

- -

It should also be mentioned that the currently deployed
Al systems are examples of narrow Al. These are systems
which can perform one or few specific tasks, rather than
the general Al systems, which could perform most activ-
ities that human can do, but it is not yet efficiently de-
veloped!. Furthermore, the most wide-spread types of
machine learning are supervised learning, unsupervised
learning and reinforcement learning,.

Finally, it should be emphasized that the evolution of Al
depends to a great extent to the parallel development of
other types of enabling technologies, such us the Big Data
and Internet of Things (IoT) technologies. The relation
between Al and Big Data is very strong: On the one hand,
Al needs, as already mentioned, a vast amount of data to
perform. On the other hand, Big Data uses Al techniques

11 High-Level Expert Group on Al (no 8) 1
12 Lilian Mitrou (no 5) 17
13 1CO, ‘Big data, artificial intelligence, machine learning and data

protection’ (2017) <https://ico.org.uk/media/for-organisations/docu-

ments/2013559/big-data-ai-ml-and-data-protection.pdf> accessed 1 Feb-
ruary 2023

14 High-Level Expert Group on Al (no 8) 5
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in order to be able to extract data from its datasets!®.

3. The technological neutrality of the GDPR

What is very interesting in the GDPR, is that it is self-de-
clared as “technologically neutral”. More specifically, Re-
cital 15 of the GDPR states that “In order to prevent
creating a serious risk of circumvention, the protection
of natural persons should be technologically neutral and
should not depend on the technique used [...].”. In this
one sentence, the European legislator has taken into con-
sideration and has included what is referred as “sustain-
ability of the law”, which in this specific case aims at af-
tording the GDPR with a strong and durable character,
capable of producing the same legal effects, irrespectively
of the technological environment in which they apply!®.
In contrast, if this foreseeable efficiency of the GDPR is
actually possible in practice, it is a different matter of in
concreto consideration, like the question of whether the
provisions of the GDPR are capable of addressing the var-
ious issues arising from the application of Al After all,
technology evolves faster that the law. In addition, this
recital makes clear that the GDPR applies in both manual
and automated processing and clarifies that this processing
should refer to personal data contained or intended to be
contained in a filing system.

Regarding the structure of the GDPR, the latter contains
general provisions, that apply to all types of processing,

~ L\

notably including its definitions (Art. 4), general princi-
ples (Art. 5), legal basis (Art. 6) and rights of the data sub-
ject (Art. 12 and forward). At the same time, some of its
provisions exclusively consider the automated processing
(such us Art. 22) or have a remarkable practical interest in
this field (i.e. DPIA Art. 35).

4. AI and the general provisions of the GDPR
Although some of the provisions of the GDPR apply to all
types of processing of personal data, without any distinc-
tion to be made at first sight, investigating more deeply
their content may result in serious concerns as to their
compatibility with Al systems.

4.1 The notion of ‘personal data’

Starting with the definition of personal data, these are
described as “any information relating to an identified or
identifiable person (‘data subject’)”!. As to the notion

15 Lilian Mitrou (no 5) 17
16 ibid. 26. See also Sam Wrigley (no 4) 184
17 Art. 4(1) GDPR

10

of identification, Recital 26 GDPR clarifies that account
should be taken to all the means reasonably likely to be
used to identify the natural person directly or indirectly,
taking also into consideration the available technology and
the technological developments at the time of processing.
In referring to the “state of the art” technology, the Eu-
ropean legislator once again reinforces the sustainability
of law'®, and at the same time establishes a very broad
definition of personal data. In addition, the definition of
personal data was further broadened through the case-law
of the Court of Justice of the European Union (‘CJEU’)
and notably through the Breyer case'®. In particular, it was
stated that it is not necessary for the identification to exist
to be able to identify a person through a single informa-
tion, rather this can be achieved by a combination of piec-
es of information, nor that the information able to identify
a person must be collected by a single person. Therefore,
an information could be classified as personal data, unless
the chances of identification through it (alone or com-
bined with other information) is insignificant. Against this
background, Al technology has the capacity to collect data
from a vast variety of sources with a much more reduced
effort and cost, compared to the conventional methods of
data processing, thus expanding significantly the cases in
which data used by Al technologies would be considered
as personal data®.

As a result, from the one hand this broad notion of per-
sonal data may be impractical in the use of Al technology,
due to the fact that controllers, who have the responsi-
bility of data processing according to the principle of ac-
countability?!, should be even more cautious when they
use Al technologies as means of processing and should be
in the position to monitor AI’s activity, in order to identify
any unexpected involvement of personal data. From the
other hand, ethical issues arising regarding the process of
personal data through AI technology, opt for this broad
conception of personal data which is able to offer a wider
protection towards data subjects.

4.2 The notion of ‘special categories of personal data’
Furthermore, special reference should be dedicated to the
notion of ‘special categories of personal data’ or ‘sensitive
data’ (under the former legal regime), which are listed in
Article 9 of the GDPR (exhausting list) and which by their
nature pose a higher risk to the data subjects when pro-
cessed and need a more extensive protection?’. Their pro-
cessing is in principle prohibited, unless specific conditions
exclusively provided for in Art. 9(2) of the GDPR are met.
Of course, in order for special categories of personal data
to be awarded this privileged protection, they should be-
tforehand be recognized as such. And while the classifica-
tion in ‘ordinary’ and ‘sensitive’ personal data may be con-
sidered as a simplified task within the conventional means
of processing, algorithmic processing may render initially
ordinary personal data to proxy data for sensitive data, due
to Al’s capacity to generate new data or to give new practi-

18 Lilian Mitrou (no 5) 26

19 Case C-582/14 Breyer v Bundesrepublik Deutschland,
ECLLIEU:C:2016:779

20 Sam Wrigley (no 4) 190
21 Art. 5(2) GDPR
22 European Agency for Fundamental Rights and Council of Eu-

rope, Handbook on European Data Protection Law (Publication Office of
the European Union 2018) 96



cal aspects to data through their processing and combina-
tion?*. In other words, Al is capable of extracting sensitive
data from information that is not originally conceived as
such. As an example, algorithms used for the processing of
data through the Facebook platform may reveal the sexual
orientation of a person, based on this persons ‘likes’ and
“friendship requests’*.

In this context, ‘special categories of personal data’ are
also interpreted in a broader way than that indicated by
the grammatical interpretation of the relevant provision
of the GDPR. More specifically, the Article 29 Working
Party has highlighted that this term should be understood
as “not only data which by its nature contains sensitive
information[...], but also data from which sensitive infor-
mation with regard to an individual can be concluded”?.
Under this interpretation, the way Al technology affects
the classification and characterization of personal data is
much more obvious?®.

4.3 AI and the general principles of the GDPR

Additionally, article 5 of the GDPR establishes the gener-
al principles of processing of personal data, which are of
a great importance for the European Union data protec-
tion law?”. To begin with, it should be noted that all these
principles should be met cumulatively in any type of pro-

23 Michéle Fink, ‘The Limits of the GDPR in the Personalisa-
tion Context’ (2020) Max Planc Institute for Innovation and Competition
Research Paper No. 21-11 11 <https://papers.ssrn.com/sol3/papers.
cfmprabstract_id=3830304> accessed 31 January 2023

24 Carter Jernigan and Behram Mistree, ‘Gaydar: Facebook friend-
ships expose sexual orientation’ (2009) 14 First Monday <https://first-
monday.org/article/view/2611/2302>

25 Article 29 Working Party, ‘Advice Paper on special category
of data (“sensitive data”)’ (2011) Ref. Ares (2011)444105 - 20/04/201
6 <https://ec.curopa.cu/justice/article-29/documentation/other-doc-
ument/files/2011/2011_04_20_letter artwp_mme_le_bail direc-
tive_9546ec_annex1 en.pdf> accessed 6 February 2023

26 See also Article 29 Working Party, ‘Guidelines on Automated
individual decision-making and Profiling for the purposes of the Regu-
lation 2016/679 (2018) 17/EN WP251rev.01 15 <https://ec.curopa.cu

cessing of personal data® in order for the processing to be
compatible with the GDPR, while there is also an auton-
omous provision for the granting of administrative fines
in case they are infringed (Art. 83 para 5 a GDPR). The
examination of some of these principles has been deemed
crucial for a more comprehensive understanding of the in-
teractiveness of Artificial Intelligence with the processing
of personal data under the scope of the GDPR.

4.3.1 The principles of lawfulness, fairness and trans-
parency of processing

A set of principles is provided for in Article 5 (1) lit.a of
the GDPR, according to which, personal data shall be
processed “lawfully, fairly and in a transparent manner in
relation to the data subject (‘lawfulness, fairness and trans-
parency’)”. More specifically, the principle of lawfulness
requires that personal data can be processed exclusively
on the basis of one of the six lawful grounds of processing
provided for in Art. 6 of the GDPR. While the majority
of these legal grounds do not seem to present any diffi-
culty when examined within the scope of Al technology,
“consent”, which is the most commonly used legal basis,
may pose threats as to the rights of the data subjects when
provided for algorithmic processing of personal data. In
particular, consent is considered valid only if it meets the
requirements of Art. 4(11) of the GDPR, thus it must be
freely given, specific, informed and unambiguous. Howev-
er, an intrinsic feature of Al technologies is that the latter
may repurpose the data used for their training, explore
new correlations among them, categorize them with dif-
terent ways and creating new data, sometimes without
the oversight or the knowledge of the controller”®. Under
these circumstances, consent cannot have considered to be
“informed” and therefore “specific” and “unambiguous”,
as the data subject is not even in a position to know how
these features of Al would function in their individual sit-
uation and how the data they provide would actually be
used. In this way, the purpose of the notion of consent,
which is to affirm the data subject’s self-determination, is
downgraded.

Furthermore, consent is revocable and its withdrawal
should be “as easy” as its provision*’. Even though the
withdrawal of the consent does not negatively affect the
lawfulness of processing based on consent before its with-
drawal, the latter creates the obligation of the controller
to stop processing the personal data and, when processing
through Al systems to stop using the specific data for the
development of the algorithm. Practically, the deletion of
the data covered by the withdrawal, may result to the mal-
function of the Al system concerned, as it is likely that the
data left for its training are not enough and it might also
need to be retrained?®'. Therefore, situations such as those
described bear a high economic cost for the controller.

In addition, transparency is a fundamental requirement of
the GDPR3?, Under Art. 12, 13 and 14 of the GDPR,

newsroom/article29 /items/612053/en> accessed 10 February 2023, in
which “Profiling can create special category data by interference from data
which is not special category in its own right but becomes so when com-
bined with other data. For example, it may be possible to infer someone’s
state of health from the records of their food shopping combined with
data on the quality and energy content of foods.”.

27 Ioannis Inglezakis, O T'evikdg Kavovicpog Ilpoortaciog
Ipocwmikdv Aedopévov (3™ edn. Interactive Books 2020) 75 [Greek]
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28 See for example Recital 72 of the preamble of the GPDR ac-
cording to which “Profiling is subject to the rules of this Regulation [...],
such as [...] data protection principles.”.

29 Lilian Mitrou (no 5) 39

30 Art. 7(3) GDPR

31 Micheéle Fink (no 23) 8

32 For the notion of transparency see Article 29 Data Protection
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the controller should provide data subjects with specific
concise, transparent, intelligible and easily accessible in-
formation about the processing of their personal data.
Nevertheless, due to the features of Al described above,
transparency may be more easily infringed in the case of Al
systems, as neither the data subject neither the controller
themselves have the capacity to understand and supervise
the precise way this system will function and process data.

Finally, the notion of “fair processing” goes beyond trans-
parency and it “governs primarily the relationship between
the controller and the data subject™??. It can be generally
stated that under this principle, the processing operations
must not be performed in secret and data subjects must be
aware of the potential risks*. It can also be related with
the process of personal data in an ethical manner, while
data subjects should be in the position to understand what
is really happening with their data. Regarding the Al sys-
tems, this fundamental principle may even be considered
inapplicable in practice, when processing is taking place
through independent, black box-style Al systems®®, in
which it is extremely difficult to detect and further under-
stand with the sense of the human rationality the correla-
tions created by these systems when processing personal
data.

Moreover, the fairness principle touches upon issues of
bias. Bias in Al systems has mainly to do with the inputs
used for their training and the object of their function.
While the latter can be controlled more easily, as it exclu-
sively depends on the human factor and the intentions of
those who design and use Al systems, a careful selection
of the data used as inputs may not be enough. To begin
with, the inputs themselves may be biased, as they arise for
prion human activity and practice. However, even if the
data for the training of data are carefully selected, so as not
to reveal any information which may cause discrimination
when processed, Al systems may have discriminatory ef-
tects by accident due to proxy attributes®®. The latter refer
to the ability of Al systems to combine different variables
which seem to be irrelevant and extract a correlation with
a specific personal data which, when processed, may result
to discrimination. These personal data are often included
in the special categories of personal data of Art. 9 GDPR.
The principle of fairness in automated processing should
be read in conjunction with Recital 71 of the preamble of

Working Party ‘Guidelines on transparency under Regulation 2016/679
(2017) WP260 <http://ec.europa.cu/newsroom/just/document.
cfmPdoc_id=48850> accessed 9 February 2023

33 M. Butterworth, ‘The ICO and attificial intelligence: The role
of fairness in the GDPR framework’ Computer Law and Security Review

34(2) 263 <https://www.researchgate.net/publication/323465567_The
1CO_and_artificial intelligence_The_role_of_fairness_in_the GDPR
framework> accessed 7 February 2023

34 European Agency for Fundamental Rights and Council of Eu-
rope (no 22) 118

35 Peter Georg Picht, Valerie Brunner and Rena Schmid, ‘Artificial
Intelligence and Intellectual Property Law: From Diagnosis to Action” Max
Planck Institute for Innovation and Competition Research Paper No. 22-
08 6 <https://papers.sstn.com/sol3/papers.cfmrabstract_id=4122985>
accessed 10 February 2023

36 Marvin van Bekkum, Fredetik Zuiderveen Borgesius, ‘Using
sensitive data to prevent discrimination by artificial intelligence: Does the
GDPR need a new exception?’ 3 <https://papers.ssrn.com/sol3/papers.
cfmPrabstract_id=4104823> assessed 13 February 2023
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the GDPR, which requires that controller should prevent
“discriminatory effects on natural persons on the basis of
racial or ethnic origin, political opinion, religion or be-
liefs, trade union membership, genetic or health status or
sexual orientation, or that results in measures having such
an effect”.

4.3.2. The purpose limitation and the data minimisa-
tion principle
The purpose limitation principle provided for in Art. 5

ERS: LAST 7 DAYS USING MEDIAN v

Sassion Length (LX)

17min

lit.b GDPR essentially means that any processing of per-
sonal data must be done for a specific purpose well-de-
fined before the beginning of processing and only for ad-
ditional, specified purposes that are compatible with the
original one. This fundamental principle of the GDPR is
turther complemented and expanded through the data
minimisation principle, provided for in Art. 5 lit.c GDPR,
which requires that only such data shall be processed as are
“adequate, relevant and not excessive to the purpose for
which they are collected and /or further processed®.

To begin with, it should be noted that the purpose of pro-
cessing should be defined and announced to the data sub-
ject at the phase of the collection of its personal data, so
that the latter could be in the position to exercise control
over their data. Moreover, the purpose of the processing
affects the overall compliance of the processing with the
law. It is therefore, interdependent with the requirements
of transparency, predictability and fairness of processing®
In order to assess the compatibility of further processing
with the original purpose, Recital 50 of the GDPR should
be taken into account, while if no compatibility is con-
cluded, then it is necessary for the controller to obtain a
new and separate lawful ground of processing. Threats to
the infringement of this principle emerge once again from
the special features of Al, which may render it difficult to
monitor whether Al systems stick with the original pur-
pose of a specific processing.

At the same time, the data minimisation principle may
seem incompatible with the function of Al systems, for the
accuracy of which the rule “the more the data the better”
applies. In contrary, as expressed by the former Europe-
an Data Protection Supervisor, data minimisation in oth-
er words means that “the best protection is to process as

37 European Agency for Fundamental Rights and Council of Eu-
rope (no 22) 125

38 Lilian Mitrou (no 5) 47
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few data as possible”®. In this sense, the relationship be-
tween these two notions may be criticized as diametrically
opposed. Moreover, the data minimisation principle de-
mands that personal data may not be collected, processed
and retained “in reserve” and they should be relevant and
necessary for the specific purpose of the processing at stake
originally defined. Therefore, controllers who use Al sys-
tems for the processing of personal data should ab initio
a) define the purposes of the processing, bearing in mind
the considerations posed relating to the function of Al
systems, and b) strictly use only data which they consider
relevant and necessary for this purposes to use as inputs
and feed Al systems throughout their training?*’.

5. AT and the provisions of the GDPR for the auto-
mated processing

After examining some of the most important general pro-
visions of the GDPR, which apply to all types of process-
ing and which may create reasonable considerations when

interacting with Al systems, the GDPR also includes pro-
visions specified to the so-called “automated processing”
and to the “profiling”. As one of the main characteristics
of Al is to work autonomously, without human interven-
tion, this provision definitely applies to Al systems.

To start with, the GDPR includes a separate article, exclu-
sively for automated processing. More specifically, Article
22 (1) with title “Automated individual decision-making,
including profiling”, provides that “the data subject shall
have the right not to be subject to a decision based solely
on automated processing, including profiling, which pro-
duces legal effects concerning him or her or significantly
affects him or her”. This Article should be read in conjunc-
tion with Recital 71. This provision establishes the right
related to automated individual decision-making.

In order to define the scope of application of this provi-
sion, it is important to clarify the expression “solely on
automated processing” as it can be subject to different
interpretations which accordingly affect the rights of the
data subject*!. Adopting a strict interpretation would re-
quire that Article 22 (1) applies, unless a human actor has
been involved in every stage of the relevant decision, in
the sense that human supervision is necessary towards the
inputs, the logic applied and the outcome of the Al sys-

f
40 Lilian Mitrou (no 5) 50
41 Sam Wrigley (no 4) 194-195
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tem. From the opposite side of you, a softer interpretation
could conclude that some sort of oversight by a human
being suffices to exclude the application of this provision.
And while the first interpretation could harm the viabili-
ty and the development of Al systems and produce high
costs for the controllers, the second one does not seem to
provide a desirable protection for data subjects.

Against this framework, the Article 29 Working Party
proposes a more balanced solution, by requiring that the
oversight of the decision by a human factor should be
meaningful. More specifically, it has stated the following;:
“The controller cannot avoid the Article 22 (1) provisions
by fabricating human involvement. To qualify as human
involvement, the controller must ensure that the oversight
of the decision is meaningful, rather than just a token ges-
ture. It should be carried out by someone who has the
authority and competence to change the decision. As part
of the analysis, they should consider all relevant data.”*2.

Nevertheless, Article 22 (1) applies only where the deci-
sion at steak produces legal effects concerning the data
subject or significantly affect them. These are also notions
which need interpretation. Towards this direction, the Ar-
ticle 29 Working Party has proposed that a decision pro-
ducing legal effects is a decision which affects someone’s
legal rights and obligations and it provides as possible ex-
amples the cancellation of a contract, the entitlement of
or a denial of a particular social benefit granted by law and
the refusal of an admission to a country or the denial of
citizenship. At the same time, decisions which significantly
affect the data subject may have a broader meaning, but
these effects should be sufficiently great or important to
be worthy of attention. In other words, the threshold of
‘significance’ requires that this decision should be similar
to a decision producing a legal effect*®. The examples pro-
posed by these Guidelines complement those of Recital 29
of the GDPR and include decision which affect someone’s
financial circumstances, such as their eligibility for credit,
someone’s access to health-care services, a decision that
denies someone an employment opportunity or affects a
university admission.

In addition, even if the above conditions are met, the ap-
plication of Article 22 (1) is excluded on the basis of one
of the exceptions provided for in Article 22 (2) GDPR.
All in all, these exceptions have a narrow scope, while the
exception of the explicit consent of the data subject is re-
lated to the considerations already expressed for the re-
quirements of a valid consent.

Another important relevant provision is that of Article 15
(1) litth GDPR. Article 15 GDPR generally establishes
and regulates a fundamental right of the GDPR, that of
the “right of access” by the data subject to information
regarding the processing of their personal data. Therefore,
when automated decision-making processing has applied,
the data subject should have access to meaningful infor-
mation about the logic involved, the significance and the
envisaged consequences of such processing for the data
subject**. The type of information required for the auto-

42 Article 29 Working Party (no 25) 20
43 ibid. 21
44 Article 15(1) lith GDPR.



mated processing, in contrast with the conventional pro-
cessing are noteworthy; there is no right to know the logic
behind a decision made by human, but this is a necessary
information when the decision is a result of an automated
processing. In this way, the European legislator tries to
deal with the extra risks to data subjects rights created by
this type of processing®® and to ensure transparency in this
context.

In addition to automated processing, “profiling” is an is-
sue much discussed when it comes to Al and the GDPR.
According to the GDPR, “profiling means any form of
automated processing of personal data consisting of the
use of personal data to evaluate certain aspects relating
to a natural person, in particular to analyse or predict as-
pects concerning that natural person’s perform at work,
economic situation, health, personal preferences, interests,
reliability, behaviour, location or movements”*¢. Through
the method of profiling, data from various sources are col-
lected and people are categorized based on qualities of
other people that seem statistically alike?”. This method
is largely used for personalized adverts to individuals on-
line or to credit scoring applications. In the context of the
GDPR, profiling does not seem to be regulated separately
from automated processing, but rather it is used as a very
common and practically important example of this type of
processing. For these reasons, new types of information is
required to be provided to the data subject when profiling
has been used by the controller*® There is also an autono-
mous right of the data subject to object to the process of
their personal data for direct market purposes, including
profiling®.

6. A co-regulatory approach of the GDPR

Finally, the GDPR has adopted a series of co-regulatory
provisions, the most important of which are expressed
in Articles 25 and 35 of the GDPR. To begin with, the
co-regulatory approach refers to the provisions of the
GDPR which require some form of collaboration between
the state and the private actors in aspects of the regulatory
process, which includes some form of legal enforceabili-
ty*°. In this context, controllers, who under the principle
of accountability are responsible and must demonstrate
compliance with the general principles and rules of the
GDPR, are obliged to take appropriate measures specif-
ically designed by them for each in conctreto situation,
when the processing of personal data poses serious threats
for the rights of the data subjects. These measures should
follow a risk-based approach, and controllers who fail to
comply with their adoption when provided for by law, can
be found liable.

Against this background, according to Article 25 of the
GDPR with the title “data protection by design and by

45 Sam Wrigley (no 5) 196-197
46 Article 4(4) GDPR
47 Stefanie Hinold, ‘Profiling and Automated Decision-Making:

Legal Implications and Shortcomings’ in Marcelo Corrales, Mark Fenwick
and others (eds) Robotics, Al and the Future of Law (Springer 2018) 125
See Art. 13(2) lit.f, 14(2) lit.g, 1(1) lith GDPR.

48 See Art. 13(2) lit.f, 14(2) litg, 1(1) lith GDPR
49 Article 21 GDPR
50 Sam Wrigley (no 4) 199
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default”, controllers must adopt measures which effective-
ly implement data protection principles, as well as safe-
guards to meet the requirements of the regulation and
protect the rights of data subjects. In particular, data pro-
tection by default requires the adoption by the controller
of appropriate measures to ensure that only personal data
which are necessary for the purposes defined by the con-
troller at the outset of the processing will be processed
by default. This obligation affects the amount of personal
data collected, the extent of the processing, the storage
period and the accessibility®'.

This provision is complemented by Article 35 GDPR for
the “data protection impact assessment” (‘DPIA’). Ac-
cording to the GDPR, a DPIA should take place where
a type of processing is likely to result in a high risk to the
rights and freedoms of natural persons, especially when

using new technologies and by taking into account the na-
ture, scope, context and purposes of the processing. More
specifically, a DPIA is required, among others, when there
is a systematic and extensive evaluation of personal aspects
relating to natural persons which is based on automated
processing, including profiling, and on which decisions are
bases that produce legal effects or similarly significantly
affect a natural person.

Overall, assessing the above provisions, it can be stated
that the co-regulatory approach incentivizes the control-
lers “to be serious” towards personal data, in the sense
that they should act with enhanced responsibility, especial-
ly when automated processing has been applied, including
processing with Al systems. The flexibility awarded to data
controllers can result in both positive and negative effects:
from the one hand, the specific conditions of each person-
al data processing are taken into consideration, so as to
ensure a more effective and appropriate protection to data
subjects, but from the other hand it may create doubts
and ambiguity as to which measures are actually sufficient.
Finally, these doubts should not be considered negligible,
as they affect both the liability of the controller and the
level of protection of data subjects.

7. Conclusion

To conclude, the GDPR provides a series of tools that
can be used when the processing takes places with Al
systems. As every new technological achievement, Al is

51 European Agency for Fundamental Rights and Council of Eu-
rope (no 22) 183-184



sometimes viewed with skepticism and cautiousness as to
its threats for humanity. However, it is a very useful tool
which constitutes part of our lives and which will be in-
creasingly even more involved. For this reason, the strong
abilities of Al demand that is should be regulated, in order
to ensure a balance between its usefulness and the ethical
and fundamental rights issues which arise. Towards this
direction, a very useful tool that can be promoted for the
operation of Al systems, is that of the anonymization or
the pseudonymization of personal data. While in the first
case the result will be that the GDPR would not be even
applicable, as the data produced will not be able to identify
a person and thus they will not be considered as personal
data anymore, the second approach presents one of the
most efficient technical measures that the data control-
ler could adopt in order to guarantee the rights of data
subjects®?. In a general view, the provisions of the GDPR
should be interpreted under the friendliest data subject
perspective, which is capable of strengthening the security
upon personal data and overriding the doubts towards Al
technology.
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Abstract

In the following research the author analyses the legal
framework for the transfer of data to third countries under
the GDPR. In the first part there is an introduction focus-
ing on the EU-US history and the differences. Also, there
is an analysis of the provisions of the GDPR in conjunc-
tion with the Recitals under Chapter V of the GDPR. The
author highlights the key points of the Schrems I case of
the Court of Justice of the EU and makes brief comments.
Key points: Schrems; cross-border transfers; GDPR; ade-
quacy decision;

I. Introduction

The rapid growth of the Internet over the lasts three de-
cades and in particular the ease of data outsourcing and
the speed of communications are always posing legal risks
for the data subjects and their privacy. The European
Union an as autonomous legal order that promotes the
free movement of services and the access to unhindered
internal market very soon at the early 1990s developed
distinctive European standards of data protection which
enabled the data flow of data within the European Eco-
nomic Area and regulated the transfer to the third coun-
tries outside the EEA. The focus has shifted into solving
privacy and data protection issues, and this is very up to
date, especially since modern data processing technologies
such as Cloud computing, Big Data, Internet of Things
(IoT) and artificial intelligence (Al) are spreading and
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transforming into a “technological buzzword”' making
privacy a luxury?.

The Directive 95,/46/EC? (hereinafter “the Directive”)
aimed at providing the data subjects with strong data pro-
tection rights, focusing on transparency and proportion-
ality of processing. The General Data Protection Regu-
lation (2016,/679)* that entered into force in May 2016
replaced the framework established by the Directive. Orig-
inally Article 25 of the Directive established an adequate
criterion for the data transfers beyond the EU. Accord-
ing to the previous regime, the transfer of personal data
to third countries, which have been processed or are to
be processed after their transfer, was only possible if the
third country ensured an adequate level of data protec-
tion, in the view of the internal legislation or international
commitments it had undertaken. That adequate criterion
remained under GDPR with some extra legal safeguards.
Competent body for assessing the adequacy of person-
al data protection in a country outside the EU was and
still remains the Commission which issues an adequacy
decision for that country. Very few countries to date has
managed to provide this adequacy criterion. The Europe-
an Commission has so far recognised Andorra, Argentina,
Canada, Faroe Islands, Guernsey, Israel, Isle of Man, Ja-
pan, Jersey, New Zealand, Republic of Korea, Switzerland,
the United Kingdom and Uruguay as providing adequate
level of data protection®.

1 Corrales, M., Fenwick, M., Forgd, N. (2017), Disruptive
Technologies Shaping the Law of the Future, In: Corrales, M., Fenwick,
M., Forgd, N. (eds), New Technology, Big Data and the Law, Perspec-
tives in Law, Business and Innovation, Springer, Singapore, pp. 1-15,
https://doi.org/10.1007/978-981-10-5038-1 1.

2 See, Marshall, K., Facebook’s Zuckerberg Says the Age of
Privacy Is Over, New York Times, published on January 10th, 2010, at:
https://archive.nytimes.com/www.nytimes.com/external/read-
writeweb/2010/01/10/10readwriteweb-facebooks-zucker-
berg-says-the-age-of-privac-82963.html?source=post%255Fpage.

3 Directive 95/46/EC of the European Parliament and
of the Council of 24 October 1995 on the protection of indi-
viduals with regard to the processing of personal data and on
the free movement of such data, ELI: http://data.europa.eu/eli/
dir/1995/46/0j.

4 Regulation (EU) 2016/679 of the European Parliament
and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the
free movement of such data, and repealing Directive 95/46/EC
(General Data Protection Regulation), ELI: http://data.europa.
eu/eli/reg/2016/679/2016-05-04.

5 European Commission, Adequacy Decisions, How the EU
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Notably this focus on the individual in the EU is not by
chance, but has its source in the history, since the Eu-
ropean Union was actually traumatized with the Second
World War and the complete disruption of privacy by the
governments which recorded in their lists data like ethnic-
ity, political ideas and gender, while on the other side of
the Earth the US did not experience such interferences®.
In this way the EU views personal data as an inherent as-
pect of individual dignity’. On the other hand, the US has
linked data privacy with consumer or household protec-
tion and noteworthy there is no US federal data privacy

AESRE -

law or private right of action, but only legislation that con-
fers rights to consumers’ personal information, healthcare
and student education data®. But EU sought to promote
simultaneously data EU citizens’ data and free flow of data
to trade. This is very much clear since the recital 101 in
GDPR states that “Flows of personal data to and from
countries outside the Union and international organisa-
tions are necessary for the expansion of international trade
and international cooperation.”. This makes data “the
new oil.”10.

As related to that, the history to date indicates that the
bridging of the EU-US differences is a big feat. The Eu-
ropean Commission recognised twice US’s adequacy, but
the European Court of Justice questioned the legality of
the decisions in Schrems I and II cases, which brought the
data transfer landscape to a significant shift. Specifically,

determines if a non-EU country has an adequate level of data protection,
at: https://commission.europa.eu/law/law-topic/data-protection/interna-
tional-dimension-data-protection/adequacy-decisions_en.

6 De Gregorio, G. (2022), Digital Constitutionalism, Privacy
and Data Protection. In Digital Constitutionalism in Europe: Reframing
Rights and Powers in the Algorithmic Society, Cambridge Studies in
European Law and Policy, pp. 216-272, Cambridge: Cambridge Univer-
sity Press, doi:10.1017/9781009071215.007.

7 McGeveran, W. (2016), Friending the Privacy Regulators,
Arizona Law Review, Vol. 58, pp. 959-1025, at https://scholarship.law.
umn.edu/faculty_articles/615. Check also p. 967, referring to EU histo-
ry experience as a reason why EU perceives privacy differently.

8 Flor, A. (2021), The Impact of Schrems II: Next Steps for
U.S. Data Privacy Law, Notre Dame Law Review, vol. 96, no. 5, pp.
2035-2058, HeinOnline.

9 Regulation (EU) 2016/679, supra note 4, recital 101.

10 The Economist, The world’s most valuable resource is no
longer oil, but data, published on May 6th, 2017, at: https://www.econo-
mist.com/leaders/2017/05/06/the-worlds-most-valuable-resource-is-no-
longer-oil-but-data.
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after the establishment of the Directive some would have
expected that it would encourage policy changes in the
US. However, that was not the case, since the Clinton ad-
ministration issued a regulation treating data protection as
part of the e-commerce, while it aimed at the balancing of
the privacy rights of individuals with the benefits deriving
from the free flow of information!!. In the framework the
administration declares that they will ensure that differing
privacy policies around the world, such as the one the EU
established, will not impede the flow of data, and that they
will discuss with the EU in order to assure that the EU
approach to privacy is sufficiently flexible to accommodate
the US approach. The regulatory approach US issued es-
tablishes a self-regulation and certification mode for tech-
nology companies, which was much more different that
the European-style of data protection rules. This different
approach resulted in the EU-US Safe Harbor Framework
(Decision 2000 ,/520)'2, which was a mechanism for com-
panies to transfer personal data from the EU to the US
in compliance with EU data protection law provided that
the adequate level of protection for the transfer of data
from the EU to the US is attained if organisation comply
with specific privacy principles. Therefore, the companies
voluntary self-certify that they are conform with the prin-
ciples and so they qualify for and retain the benefits of the
Sate Harbour!3. However, the lack oversight and effective
judicial remedies undermined the Safe Harbour Frame-
work as a mechanism for data transfers.

II. Adequacy Decision on Cross-Border Transfers of
Data

An adequacy decision is a decision by the European Com-
mission (EC) that a third country or international organi-
zation ensures an adequate level of protection for person-
al data, in accordance with the General Data Protection
Regulation (GDPR). Adequacy decisions are a key mech-
anism for ensuring that personal data transferred to third
countries is protected in line with the EU data protection
standards. Crucial are provisions 45 in conjunction with
Recitals 103, 104, 105, 106, and 107 of the GDPR.

The GDPR provisions establish that the European Com-
mission (EC) has the power to determine whether a third
country or international organization outside of the EU
provides an adequate level of protection for personal data.
This is done by assessing if the level of protection offered
by the third country or international organization is essen-
tially equivalent to the level of protection provided within
the EU. This decision, known as an adequacy decision,
applies to the entire EU, thus providing legal certainty and
consistency in the terms of the level of protection offered
by the third country or international organization.

11 Clinton Administration, The Framework for Global Electron-
ic Commerce, 1997, at: https://clintonwhitehouse4.archives.gov/WH/
New/Commerce/.

12 See, Decision 2000/520/EC: Commission Decision of 26 July
2000 pursuant to Directive 95/46/EC of the European Parliament and
of the Council on the adequacy of the protection provided by the safe
harbour privacy principles and related frequently asked questions issued
by the US Department of Commerce.

13 Schwartz, Paul M. (2019), Global Data Privacy: The EU Way,

New York University Law Review, Vol. 94, pp. 771-818, at: https://ssrn.
com/abstract=3468554.
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When determining whether a third country or interna-
tional organization offers an adequate level of protection
for personal data, the European Commission (EC) consid-
ers a variety of factors and conducts a thorough assessment
of the third country or international organization, taking
into account various sources of information according to
Article 45 para 2 of the GDPR such as the level of respect
for the rule of law, access to justice, and human rights,
data protection rules, whether data subjects in the third
country or international organization have effective and
enforceable rights and access to effective administrative
and judicial redress, the effectiveness of independent data
protection supervision in the third country or internation-
al organization etc.

The GDPR requires the EC must engage in consultation
with the European Data Protection Board (hereinafter
“EDPB”) when assessing the level of data protection in
third countries or international organizations.

Notably, such an intricate and complex assessment is justi-
fied because the GDPR as implemented within the Union
guarantees a high level of the protection of personal data.
This high standard must be upheld even in instances of
data transfer to third countries or international organiza-
tions, and the provisions of the GDPR, including those
pertaining to adequacy decisions, must be applied to en-
sure that this standard is not undermined. To achieve that
the EU legislator adopted these criteria for an adequacy
decision that the Commission has to assess. These criteria
align with the fundamental values on which the Union is
founded and especially human rights protection. So, the
right to private life and particularly to personal data pro-
tection even outside the EU, making the core of it unsus-
ceptible nonetheless of the country or jurisdiction.

The European Commission may also determine that a ter-
ritory or one or more specified sectors within that country
ensures a level of protection of the data transferred which
is adequate. The adoption of an adequacy decision, in this
case, should consider, not only all the aforementioned ele-
ments but also clear and objective criteria, such as specific
processing activities and the scope of applicable legal stan-
dards and legislation in force in the third country.

It is worth noting, assessing the adequacy of the level of
protection the European Commission may decide that a
country ensures an adequate level of protection by im-
plementing act. This is done with the assistance of a
Committee within the meaning of Regulation (EU) No
1822011, as specified in Article 93(1) of the GDPR,
which is composed of representatives of the Member
States and chaired by the EC. The Committee is estab-
lished when and where uniform conditions for the imple-
mentation of legally binding Union acts are needed and
these acts are to confer implementing powers on the EC.
Theretore, for an adequacy decision to be adopted the EC
since it decides by implementing acts, it should follow the
examination procedure of Article 93(2) referring to Arti-
cle 5 of Regulation (EU) No 182 /2011 which presuppos-
es the positive opinion of the Committee.

Additionally, this implementing act must specify its terri-
torial and sectoral application and, where applicable, iden-

tify the supervisory authority or authorities. In such cases,
transfers of personal data to the third country or interna-
tional organisation in question may occur automatically,
meaning without the need for any other requirement or
the need to obtain any further authorization. This means
that transfers of data to a third party are considered to be
as safe as the transfers within the EU. However, it should
be noted that the adequacy decision is not irrevocable and
can be subject to periodic review.

The GDPR stipulates that an EC’s implementing act must
provide for a mechanism of periodic review, to be con-
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ducted at least every four years. During this review, all rel-
evant developments in the third country or international
organisation will be taken into account. The review should
be conducted in a consultative manner with the third
country or international organisation in question. Fur-
thermore, the EC is mandated to continuously and on an
ongoing basis monitor development in third countries and
international organisations that may have an impact on the
functioning of the adequacy decision. In conducting the
periodic review and monitoring, the EC must take into
account the views and findings of the European Parlia-
ment and of the Council as well as of other relevant bodies
and sources. The EC should evaluate, within a reasonable
time, the functioning of the latter decisions and report any
relevant findings to the Article 93(1) Committee, to the
European Parliament, and the Council.

Upon the conclusion of a periodic review, if it is deter-
mined that the third country in question no longer ad-
heres to an adequate level of data protection, the EC may
revoke, modity, or suspend the adequacy decision through
implementing acts, with no retroactive effect. As a result,
the transfer of personal data to that third country or in-
ternational organization would be prohibited, unless the
requirements outlined in Articles 46 to 49 of the GDPR
pertaining to transfers subject to appropriate safeguards,
including binding corporate rules, and exceptions for spe-
cific situations are met. The EC must promptly notify the
third country or international organization, providing a
comprehensive statement of the reasons for the decision,
and engage in consultations with the aim of rectifying the
situation that led to the decision.

ITI. Case-law regarding cross-border transfers of data
— The Schrems I case

The first case began in 2013, when the Austrian lawyer
and privacy activist Maximillian Schrems filed a complaint



in the Irish Data Protection Commissioner against Face-
book Ireland, arguing that the company’s transfer of his
personal data to servers in the United States did not pro-
vide an adequate level of protection as required by EU
data protection law. Schrems argued that the US govern-
ment’s surveillance programs, as exposed by a former US
National Security Agency contractor, Edward Snowden!4,
rendered the “Safe Harbour” arrangement (Decision
2000,/520) of the EC invalid. These mass-surveillance
programs were authorized under the US Foreign Intel-
ligence Surveillance Act of 1978 (FISA)'®. The NSA said
it needed all this data to prevent another terrorist attack

like 9/11'.

Schrems asked the Irish DPC to prohibit Facebook Ire-
land from transferring his personal data to the United
States. Initially the Irish DPC dismissed Schrems’s com-
plaint on the grounds that there was no evidence that the
NSA had accessed the applicant’s personal data, and that
he was bound by the EU Safe Harbor decision, by which
the EU found that the US was ensuring an adequate level
of protection.

Max Schrems filed an appeal to the High Court of Ireland
which consequently referred two questions for the powers
of the Commissioner to the Court of Justice of the EU
(hereinafter “CJEU”) for a preliminary ruling making the
well-known case of Schrems I (C-362/14). More spe-
cifically, it raised questions as to whether the Irish Com-
missioner, as an independent commissioner, is bound by
the Commission’s finding of an adequate level of protec-
tion for data subjects by US as set out in the Safe Harbor
decision, taking into account Articles 7, 8 and 47 of the
Charter of Fundamental Rights of the European Union
(hereinafter “Charter”), and subject to the provisions of
the Directive, or, alternatively, if as an independent com-
missioner he may or must conduct his own investigation
as to this issue in the light of the factual developments that
have taken place since the aforementioned Commission
decision was published!®:

According to the Court, the adequacy decision adopted
by the Commission on the basis of Article 25 of Directive

14 The Washington Post, Who holds security clearance?, pub-
lished on June 10th, 2013, available at: https://www.washingtonpost.
com/world/who-holds-security-clearances/2013/06/10/983744e4-d232-
11e2-a73e-826d2991f459 graphic.html. See also, The Guardian, NSA
collecting phone records of millions of Verizon customers daily, pub-
lished on June 6™, 2013, at: https://www.theguardian.com/world/2013/
jun/06/nsa-phone-records-verizon-court-order.

15 The Foreign Intelligence Surveillance Act of 1978 (FISA) 50
U.S.C. §§ 1801-11, 1821-29, 1841-46, 1861-62, 1871, at: https://bja.
ojp.gov/program/it/privacy-civil-liberties/authorities/statutes/1286#:~:-
text=FISA%2C%?20as%20amended%2C%?20¢stablishes%20proce-
dures,purpose%200f%20gathering%20foreign%?20intelligence.

16 The Guardian, NSA Files: Decoded, What the revelations
mean for you, published on November 1%, 2013, at: https:/www.
theguardian.com/world/interactive/2013/nov/01/snowden-nsa-files-sur-
veillance-revelations-decoded#section/1.

17 Case C-362/14, Judgment of the Court (Grand Chamber)
of 6 October 2015, Maximillian Schrems v Data Protection Commis-
sioner, Request for a preliminary ruling from the High Court (Ireland),
at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX-
%3A62014CJ0362&qid=1673210113296
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Schrems 1, supra note 17, para. 36.
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95 /46 it is binding on all the Member States and therefore
binding on all their organs, pursuant to Article 288 (4) of
the TFEU and has the effect of authorising transfers of
personal data from the Member States to the third coun-
try'®. Thus, until the adequacy decision is declared invalid
by the Court, it is thought to be valid and the Member
States and their organs cannot issue contrary measures®.
However, this decision cannot prevent data subjects from
filing a claim before the national supervisory authorities

which has the power to examine it; otherwise this would
be a denial of the right to lodge a complaint under Arti-
cle 8(1) and (3) of the Charter?!. A claim referring that
a country does not ensure an adequate level of protec-
tion of the privacy rights is in such a view questioning its
validity and only the CJEU alone has the jurisdiction to
declare that?2. In that sense, the Court decided that the
national supervisory authorities can examine a claim, and
in case they do not reject it, they are not entitled to declare
decisions of EU organ invalid themselves, but they can
only put forward the objections before the national courts
which can make a reference for a preliminary ruling to
the Court for the purpose of examination of the decision’s
validity?®. In this perspective there is an exclusive compe-
tence of the Commission.

The CJEU, subsequently, and before proceeding with the
evaluation of the Safe Harbor decision, interpreted the
concept of “adequate level of protection”, which was pro-
vided for in Article 25 (6) of the Directive. According to
the CJEU, which adopted the proposals of the Advocate
General, Yves Bot?*, the term “adequate level of protec-
tion” does not imply a requirement for the third country
to ensure exactly the same level of protection as that pro-
vided by the EU legal order, but that the means to which
that third country has recourse must prove, in practice, ef-
fective in order to ensure protection essentially equivalent

19 1bid, para. 51.

20 Ibid, para. 52.

21 1bid, para. 58.

22 1bid, para. 61.

23 1bid, para. 62 and 66.

24 Opinion of Advocate General Bot, delivered on 23 September

2015, Case C-362/14, Maximillian Schrems v Data Protection Commis-

sioner, para. 141, at: https://curia.europa.eu/juris/document/document.

jsfijsessionid=377E64F630B9AA1053COF2CEF22EE1A0?text=&do-
cid=168421&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=-

first&part=1&cid=1030585
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to that guaranteed within the EU?®.

Moreover, the Court found that the US does not ensure an
adequate level of protection within the meaning of Article
25(6) of the Directive 95,/46 and on those grounds the
Court ruled the Decision 2000,/520 invalid. Specifically,
the Court found that the US did not ensure an adequate
level of protection due to the surveillance activities of the
US authorities, which were not subject to effective legal
safeguards and did not respect the essence of the funda-
mental rights to privacy and to the protection of person-

al data. In reaching this decision, the Court in particular
noted specific factors about the Safe Harbor Framework:
a) It is applicable only to self-certified United States or-
ganisations receiving personal data from the EU, while the
US public authorities are not required to comply?.

b) National security, public interest, or law enforcement
requirements have primacy over the Safe Harbour princi-
ples. So self-certified United States organisations receiving
personal data from the EU are bound to disregard those
principles without limitation in such cases?.

¢) There is an absence of State rules intended to limit any
interference with the fundamental rights of the persons
whose data is transferred from the EU to the US, on the
grounds, such as national security®.

¢) There is an absence of provisions for administrative or
judicial means of redress®.

d) There is undifferentiated and unlimited storage of data
transferred not reckoning the objective pursued. There is
also lack of objective criteria under which public authori-
ties access data and lack of strictly defined purposes, lead-
ing to a breach of the principle of proportionality and the
essence of fundamental right to respect for private life®.

The CJEU concluded in the invalidity of the Commis-
sion’s adequacy decision causing major consequences to
the EU legal order. In fact, the adequacy test as an essen-
tially equivalence test makes more difficult the comparison
since the protection of privacy is linked to the domestic
peculiarities of each country. Thus, a DPA or an individual
actually have limited resources to challenge an adequacy
decision, leading to the conclusion that some suggest that
the Court should have expressed in other terms with the
same meaning other than “essentially equivalent”?®!. In any

25 Schrems 1, supra note 17, para. 73 - 74.

26 1bid, para. 82.

27 1bid, para. 86.

28 1bid, para. 88.

29 1bid, para. 89 - 90.

30 1bid, para. 33 and 93 - 94.

31 Kuner, C (2017), Reality and Illusion in EU Data Transfer
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case, the main objective of the Court is to retain the guar-
antees provided by the EU law for the data that are trans-
ferred and to avoid such guarantees being circumvented
under the guise of the transfers in third countries®?.

IV. Conclusion

The Schrems I case and the invalidity of the Safe Harbour
Framework did not mean that all the transfers conducted
to the US are illegal, neither it created a legal vacuum,
since in the absence of the adequacy decision the appro-
priate safeguards were implemented instead. Nonetheless,

it is true that it created a legal uncertainty and for the
Commission to appease the panic to the technological
sector, it proceeded in 2016 to the Privacy Shield Agree-
ment comprising of the Commission’s decision on Stan-
dard Contractual Clauses (hereinafter “SCCs”)3 and the
Privacy Shield Adequacy decision®:. The new Framework
contained some new innovations like an Ombudsperson
mechanism and political commitments for the protection
of data subjects’ rights- but was that enough? Notably, even
before the publication of the Judgement of the Court in
Schrems II, there have been criticism for the lack of clari-
ty, the doubtful independence of the Ombudsperson, the
bulk collection of data and the complex redress system®.
Finally, the Privacy Shield seemed to be problematic since
it put together the regulative framework for commercial
transactions with the regulation of law enforcement access
to private sector data®. All in all, the new Framework did

Regulation Post Schrems, German Law Journal Vol. 18, No. 04, pp.
900-902 at: https://ssrn.com/abstract=2732346.

32 Saluzzo, S. (2019), The EU as a Global Standard Setting Ac-
tor: The Case of Data Transfers to Third Countries, In: Carpanelli, E.,
Lazzerini, N. (eds), Use and Misuse of New Technologies, Springer,
Cham pp. 115-134, https://doi.org/10.1007/978-3-030-05648-3 6.

33 Commission Implementing Decision (EU) 2016/2297
of 16 December 2016 amending Decisions 2001/497/EC and
2010/87/EU on standard contractual clauses for the transfer of
personal data to third countries and to processors established in
such countries, under Directive 95/46/EC of the European Par-
liament and of the Council (notified under document C (2016)
8471), ELI: http://data.europa.eu/eli/dec_impl/2016/2297/0j

34 Commission Implementing Decision (EU) 2016/1250
of 12 July 2016 pursuant to Directive 95/46/EC of the Europe-
an Parliament and of the Council on the adequacy of the pro-
tection provided by the EU-U.S. Privacy Shield (notified under
document C (2016) 4176), ELI: http://data.europa.eu/eli/dec_
impl/2016/1250/0j.

35 Monteleone, S., Puccio L. (2017), From Safe Harbour to
Privacy Shield: Advances and Shortcomings of the New EU-US Data
Transfer Rules, In-Depth Analysis, ERS (European Parliamentary Re-
search Service, at: doi:10.2861/09488.
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Uvod do problematiky

KedZe tento ¢ldnok uverejniujeme s istym ¢asovym odstu-
pom, na uvod si dovolujeme isty kontext a uvedenie do tej-
to problematiky: Opozi¢né politické strany v priecbehu roka
2020,/21 vyzbierali vyse 600-tisic podpisov, pricom podpisy
odovzdali Prezidentke SR v maji 2021. Pani prezidentka
sa vzapiti obratila na Ustavny std SR (podfa §102 a nasl.
zédkona o US a ¢. 125b Ustavy SR). Ten v jali roku 2021
rozhodol o danom ndvrhu tak, ze predmet referenda (refer-
endova otazka) nie je v stlade s Gstavou. Argumenty, na ktoré
sa odvolava plénum, ako aj ich zhodnotenie a postdenie,
pontkame v nasledujicom texte ¢lanku, pricom prikldname
sa k opaénému nézoru, nez ku ktorému dospel US SR. Javi sa

ako potrebné takisto podotknut, ze od vyhlisenia tohto nale-
zu sa jednak prijala zmena v Ustave SR (novela ¢. 24,2023
Z. z.) a takisto bola v roku oktébri 2022 odmietnutd in4,
Ciastoéne savisiaca referendova otdzka (avsak tito sa tykala
Vlady SR nie Ndrodnej rady SR).

K institutu referenda

Institat referenda je nepochybne velmi vjznamnym prvkom
participicie [udu na moci, kedze ¢l. 2 ods. 1 Gstavy (aj v ju-
dikatare: PL. US 7,/2017, PL. US 19,/98) jasne vyjadruje
suverenitu fudu. Napriek tomu, ze fud vedome postupu-
je rozhodovanie do rak voleného orginu (v nasom pripade
Nirodni rada Slovenskej republiky), nie je mozné, aby
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sme zjednodusovali problematiku referenda do roviny iba
dvoch moznosti, a to bud protezovania prvkov priamej ale-
bo nepriamej demokracie. Falo$né navodzovanie tejto otiz-
ky iba umelo vytvara zivnt pddu pre ucelovy vyklad ustavy,
a to bez ohladu na vyslednicu tejto pa-tstavnej vykladove;j
metddy. Prvky tychto dvoch mnozin st premiesané a vytvira-
ju pomerne celistvy rimec. Preto vyznieva ucelovo argument
o vyhranenosti a akejsi hermeticky uzavretej forme nepriame;j
demokracie, ktord prvky priamej spravy verejnych veci ero-
dujt [1]. Prave naopak, lud disponujtci mocou tzv. ustan-
ovujicou (pouvoir constituant), konstituuje $titny orgin
(parlament), ktory sa moci ujima a pretavuje ju do prvotiny
$tatnosti, t. j. ustavy. T4 poklada zaklad pre vykon moci usta-
novengj, ktord uz podlicha urditym kvalitativnym a Gstavnym
obmedzeniam, ako napr. defba moci, vseobecnost normot-
vorby, generalita normotvorby, materidlne jadro a iné. Avsak
prvotnd ustanovujiica moc takymto obmedzeniam nepodlie-
ha (PL. Us 7/2021, najmi body 144, 102, 16 a iné), na
¢om sa zhodlo celé plénum. Takouto mocou sa mysli prave
td, ktord konstituuje Gstavu ¢ uz v rukich fudu, alebo ich
zastupcov, ktorf ju nasledne prijmu. Preto je velmi populirne
a diastocne aj ziaduce, aby mal fud neustile po ruke urdcitt
protivihu smerom k aktudlnym drziteflom moci, a to bez
ohladu na aktudlne rozlozenie politickych sil.

Vo svojom odlisnom stanovisku k nédlezu dstavného sadu
(PL. US 7,/2021) to vyjadril sudca Duri$ nasledovne: ,,Obda-
nia vykonaja zdkonodarntt moc bud priamo, teda bez toho,
aby na tento vykon potrebovali ustanovit nejaky organ alebo
instittciu, alebo ju vykonaju tak, ze prostrednictvom slobod-
nych volieb vytvoria, ustanovia svojich docasnych volenych
zastupcov na zastupitelsky vykon moci a prepozi¢aji im
docasne legitimitu na vykon $titnej moci. Ndrodnd rada pre-
to predstavuje ustanovend, konstituovani moc, pretoze sama
od seba alebo zo seba nemd legitimny, demokraticky mandat
na vykon zikonodarnej moci. Ten jej vytvoria, konstituu-
ju a docasne odovzdajii obcania slobodnymi volbami.“ Tu
je potrebné akcentovat najmi neustilu potrebu kontroly
zo strany obcanov, kedZze absolatna moc (v zmysle
nemoznosti odvolania) volenych zastupcov v rozmedzi sty-
roch rokov nie je urdite v zdujme ziadneho vyssicho ciefla.
Preto ti¢elom nepriamej demokracie nie je partokracia, v
kontexte akéhokolvek vysledku volieb, ale vykon ustanovene;j
moci efektivnym spdsobom, kedze vykon vylu¢ne priame;j



demokracie je v dne$nych podmienkach nerealizovatelny. To
najmi v kontexte rozsiahlej normotvorby, demografického
vyvoja aj ekonomickych podmienok, za ktorych sa tento typ
demokracie md vykonavat. Ako sprivne uvadza tstavny sad,
priama demokracia bola vlastnd najmi pre antické mestské
$taty, ktoré poctom obyvatelov, povahou ekonomickych vzta-
hov ani Tudsko-pravnymi garanciami nie s porovnatelné
s dne$nymi $titmi (aspon s vicsinou z nich). Len tazko si
dokdzeme predstavit, ze by sa hlasovanie 5,45 mil. ob¢an-
ov SR stalo $tandardom normotvorby na nasom tzemi. Ako
uvadza aj Ustavny sad SR v nileze 7,/2021:

»08. Priama forma demokracie, vychidzajiuca z antického
(najmi aténskeho) vzoru, ako participicia obc¢anov na pol-
itickom Zivote spolocnosti je ¢asto povazovani za conditio
sine qua non demokracie. Umoziuje totiz obéanom priamo
rozhodovat o otazkach verejného zivota...

69. Priamu demokraciu v sti¢asnosti nemozno chapat ako
uceleny systém spravovania verejnych zalezitosti, ale ako jed-
notlivé opatrenia, prvky zaclenené do rozhodovaciecho mech-
anizmu v prevaznej miere nepriamej, zastupitelskej demokra-
cie. Hocli $tit garantuje ob¢anom privo participovat na sprave
verejnych veci, predstava rozhodovania o vsetkych podstat-
nych veciach verejného zaujmu formou priamej demokracie
je v modernom $tite prakticky nerealizovatelna. ...Jednou zo
zachovanych metdd priamej demokracie je aj referendum.
(PL. US 7,/2021)

Politicky kontext

Za tcelom prehladnosti povazujem za potrebné pomenovat
aspon zopdr politickfch momentov, kt. boli bezprostredne
spojené s rozhodnutim (ndlezom) tstavného stdu z tohto
roka (2021), naprick tomu, ze nemdme ambiciu v tomto
smere vycerpdavajuco analyzovat celé spolocenské a politické
pozadie problému. Pod vplyvom politickych a spolo¢enskych
zmien, celkom beznych vzhladom na nizorova a politicka
pluralitu, a demokraticky charakter Slovenskej republiky,
vznikla iniciativa zmenit pomery v zastupitelskych orginoch
Slovenskej republiky, av$ak stat sa tak malo zhruba v polovi-
ci volebného obdobia NRSR (ako jediného zikonodarcu a
ustavodarcu). Politicky bol s tymto procesom pochopitelne
spojeny aj prechod moci vykonnej v intencidch zmeny
zlozenia VIddy SR, <o je v slovenskych podmien-
kach, vulgirne povedané, vzdy prilezitost pre ,porcovanie
politickej koristi, a to tvrdime absolttne oslobodeni od
politickych preferencii, ¢ize bez akejkolvek stvztaznosti na
konkrétne politické sily. To koniec — koncov dokumentujt aj
viaceré vyjadrenia z minulosti, pretoze ticto aktivity (za Gce-
lom vyvolania referenda o predc¢asnych volbich do NRSR) st
akosi vzdy vlastné momentilnym opozi¢nym silim, pricom
ich zéluba v prvkoch priamej demokracie zanikd pomerne
skoro po nadobudnuti moci. To, ze pre Slovenska republiku
je takyto sposob riesenia problémov pod vplyvom politickych
a spolocenskych tlakov priznacny, dokazuju aj viaceré, viac
i menej Gspesné pokusy z minulosti (rok 2000, 2004). V
tomto smere mdzeme podobné aktivity porovnat aj medz-
inirodne, pricom tam, kde je nespokojnost s aktudlnymi
drzitemi moci, Gstavnopriavny ndstroj sa ndjde pomerne
jednoducho. Najmi preto sledujeme notorické referendové
snahy ék(’)tska[Z] alebo destabilizdciu talianskych vlad[ 3], na-
koniec velmi podobné snahy ako u nas prebiehali roku 2009
(snaha o skratenie volebného obdobia Poslaneckej snemovne
prostrednictvom ustavného zakona ¢. 195/2009 Sb.) aj u

nasich susedov v (v]eskej republike[4] a podobny pokus zaz-
namenali aj v Rakiasku[5]. Naprick tomu, Ze ticto pripady
majl svoje osobitosti, ktoré st zasadené do mierne iného
ako slovenského politického kontextu, navy$e ich tstavno-
pravna porovnatelnost je otdzna, vsetky slizia podobnému,
vyssie spomenutému, spolocenskému ucelu. Bez toho, aby
sme dané snahy v slovenskych podmienkach akokolvek pol-
iticky zatracovali, je im vlastnd pomerne silnd subjektivita a
Gcelovost vzhfadom na konkrétnu situdciu, najmi v polohe
dvoch superiacich blokov, ktoré menia nazory a prostried-
ky spravidla so zmenou ich pozicii, tak ako sme to naznadili
vyssie. AvSak pomerne prisne formilne (velky pocet potreb-
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nych podpisov) aj materidlne podmienky na uskutocnenie
referenda (najmi formuldcia referendovych otdzok v stlade
s tustavou) obmedzuji moznost zneuzivat a naduzivat tento
ndstroj v miere, kt. by prekracovala tnosntt mieru a az prilis
by destabilizovala astavné pomery.

Za zmienku, v politickom rozmere veci, iste stoji aj aktivna
legitimacia prezidenta na podanie ndvrhu na zacatic konania
o stlade predmetu referenda s Gstavou a tstavnymi zakonmi.
Je pozoruhodné, Ze takito povinnost nevyplyva prezidentovi
ex constitutione priamo po doruéeni nélezitosti zo strany pe-
ticného vyboru alebo NRSR, ale prezident nou disponuje,
¢o ho stavia do pomerne nepopulirnej a fakticky naroc¢ne;j
pozicie. Prave preto nie je mozné politicky vyditat, z tohto
pohladu a v danej situdcii, prezidentovi ani jeden zo zvo-
lenych variantov, nakolko v tomto pripade ,,disponuje spo-
rom“ on. To v$ak nemusi platit aj v privnej rovine, ¢o ro-
zoberieme nizsie. Z vyssic uvedenej negativnej praxe
v Ceskej republike je mozné ale vyvodit akusi vi&iu mieru
akceptacie prave podania takéhoto ndvrhu, najmi ak je pred-
met referenda sporny. Vychidzame aj z toho, Ze v danom
pripade sice neslo v CR o referendum, ale dstavnopravne
otazniky (princip delby moci, generality priava a pod.) sa
velmi prekryvali. Preto vzhladom na tradi¢nt Gstavnt podob-
nost a ¢asttt in$piraciu US SR prave v judikatire US CR[6]
je mozné takyto postup prezidentky aprobovat, je pomerne
pochopitelny a odévodnitelny, najmi ak je jeho tcelom
zabranit Gstavnému  provizodriu a neziaducim politickfm
zvratom. Pri vyssie spominanom priklade, na ziklade nesthla-
su dotknutych poslancov v éeskej republike, vtedy rozhodol
Ustavny sad éeskej republiky o netstavnosti takéhoto ziko-
na[7] az dodatocne. Preto, ak by sme vycitali prezidentovi v
jeho pozicii rozhodnutie, predmetom ktorého bola Gprimna
snaha o odistenie potencidlne protitstavného procesu pri vy-
hlasovani referenda, dostali by ste sa do pozicie, kde by sme

22



museli obhajovat netstavnost, ¢o je sice pravne neprijatelné,
ale za to politicky pomerne obltbené. Ustavny pravnik Jan
Drgonec dokonca vyslovil nizor, ze: ,,Preventivna kontro-
la navrhov predkladanych na hlasovanie v referende svo-
jim Géinkom savisi s prvou vetou ¢. 107. Prezidenta mozno
stihat iba za tmyselné porusenie dstavy alebo za vlas-
tizradu. Ak prezident vyhlisi referendum o otizke,
kt. je v rozpore s Gstavou, sim porusi Ustavu. Ak navrh na
vyhlasenie referenda odmietne, hoci bola otizka v stlade s
Ustavou, sim prezident SR zasa porusi Ustavu. Priznanim
opravnenia podat Ustavnému stdu ndvrh na rozhodnutie ¢
predmet referenda je v salade s Ustavou, sa pre prezidenta
vytvorila ochrana pred Gpravou ¢l. 107. (...).[8] Tym pidom
sa pomerne vyrazne spropagoval takyto jednoduchy prostrie-

dok na metaforické ,,umytie si rak* od pripadnych privnych
(¢. 107 Ustavy) a &astoéne aj politickych dosledkov a dopa-
dov, aj ked v nasom prostredi to, aspon nateraz, dopadlo
presne opacne. [9]

Kolidujice tstavné zasady, rozdielne nazory pléna
a sporné ulinky referenda

Ustavny std plendrne rozhodoval o tychto otizkach uz vi-
ackrét, najmi v rokoch: 1995 (PL. US 42,/95) a 2014 PL.
US 24,/2014). V sendtnom rozhodnuti z roku 1997 (II. US
31,/97) sa tstavny sad taktiez venoval referendu v konani o
vyklade tstavy alebo tstavnych zikonov (§145 a nasl. ziko-
na ¢. 314/2018 Z. z.). Viaceré problémy a nezodpovedané
otazky spojené s vykonom verejnej moci priamo formou ref-
erenda vsak pretrvali. To aj vdaka tomu, Ze existuju proti-
chodné rozhodnutia napr. o zaviznosti vysledku referenda
a aj o tzv. pozitivnom zéavizku poslancov NRSR pretavit
takéto vysledky do legislativnej podoby[10] (ticto zdvery
narizaji najmi na zdkaz imperativneho mandétu), o pravnej
sile Gspesného vysledku referenda alebo o moznosti zmeny
Gstavy referendom.[11] Tieto rozhodnutia navodili skor
pocit pravnej neistoty a v tomto smere bol silny dopyt najma
odbornej verejnosti po vyrieseni tychto nezrovnalosti. Aby
sme mohli rozobrat rozhodnutie PL. US 7,/2021 podrobne,
je ziaduce na Gvod ustalit aspon minimalnu bizu otizok, na
ktoré toto rozhodnutie odpovedalo spdsobom, s ktorym
sa stotoznuje drvivd vidsina tstavnych pravnikov. Urdite je
mozné pozitivne hodnotit najmi konecné ustilenie ju-
dikatary kotizkam ziviznosti vysledku referenda smerom
k poslancom NR SR, v otizke pravnej sily takéhoto vysledku
(prdvne vety rozhodnutia) a aj niektoré casti rozhodnutia s
povahou obiter dictum alebo akademického vykladu. Avsak
tam spokojnost a aj ndzorové prieniky odbornej verejnosti s
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rozhodnutim sudcov tGstavného stdu asi koncia. Obrovské
trecie plochy nastavaju az pri rozhodnuti v ,,podstatnejsich“ a
»spornejsich otizkach. Menovite za takéto mdzeme oznadit
najmi ciastkové rozhodnutia rezultujice do vysledku, v kt.
podla nizoru tstavného sadu bol predmet referenda nestlad-
nyscl. 1 ods. 1ascl 1ods. 1vspojenis ¢l 73 ods. 1, ¢l
81a, ¢l. 82 ods. 5 a ¢l. 93 ods. 3 Ustavy Slovenskej republiky.
KedZze urdite nechceme zostivat iba v rovine konstatovania
politickych aspektov, rozoberieme si rozhodnutie podrobne-
jéie. Ustavny std vyuzil priestor poskytnuty zo strany navrho-
vatelky a zaoberal sa vecou mierne extra petitum, ¢o je v
zdsade vidsinou pozitivne, koniec koncov s tymto sa stotozni-
li aj niektori sudcovia v odli$nych stanoviskich (napr. sudca
Peter Straka), avsak takyto postup moze v uréitych chvilach
vyvoldvat otdzniky, ¢i by sa takyto vyklad (najmi dotykajic
sa MOZNEHO rezultitu referenda) nemal riesit v osobitnej
procedire, teda v konani o vyklade astavy a tstavnych zakon-
ov. Toto sa uz v tvode stalo predmetom sviru. Tento problém
bol sice u niektorych sudcov predmetom kritiky, ale sme toho
nizoru, ze iné c¢iastkové rozhodnutia v danej veci mali om-
noho vic¢si dopad na vysledné rozhodnutie o nestlade pred-
metu referenda. Z pohladu tstavného sidu bolo pomerne
problematické najmi to, ze by sa vysledok referenda v zdsade
ex constitutione premictol do znenia pramena priva sui ge-
neris, kt. by bol publikovany v Zbierke zakonov tak ako zikon
(¢. 98 ods. 2 Ustavy SR), avak s pravnou silou tstavného
zékona (bod 78 a iné odévodnenia PL. US 7,/2021), ¢oho
nisledkom by mal byt normativny charakter tohto pramena.
Tento, podla vidsiny pléna, ale nerespektuje delbu ustano-
venej moci a navyse porusuje princip generality prava v
ramci normotvorby, kedze suspenduje jednorazovo niektoré
¢lanky (podla navrhovatelky napr. ¢l. 73 ods. 1 a 85 ods. 5
Ustavy) a nemé charakter normy vyznacujticej sa generalitou
(vSeobecnostou). Takisto na zédklade konstatovania nestladu
v konkrétnych styroch referenénych ¢linkoch tstavy (¢l. 73
ods. 1, ¢l. 81a, ¢l. 82 ods. 5 a ¢l. 93 ods. 3) konstatuje vicsina
pléna nasledovné:

»134. Z uvedenych dévodov podla nizoru tstavného sudu
predmet referenda s Gstavnou intenzitou narG$a materiilne
jadro tstavy a je v rozpore s ¢l. 1 ods. 1 astavy, teda je v roz-
pore s Gstavou (PL. US 21,2014, bod 109 odévodnenia).“
Tu sa dostdvame k pomerne citlivej ¢asti rozhodnutia, ktort
tvrdo skritizoval sudca Straka, ked si on, citujeme: ,,Kladie
$tyri recnicke otazky: (i) Nevyprizdnujeme tak dolezity in-
$titat v pripadoch, ktoré si to vobec nezaslizia? (ii) Nebolo
by vhodnejsie aktivovat materidlne jadro pri ochrane ziklad-
nych priv a slobod slabsich, a nie pri ochrane sudcov, resp.
poslancov parlamentu? (iii) Uvedomujuc si ista kontroverziu,
sa musim opytat aj to, ¢ prave tymto rozhodnutim nemohol
prave astavny std svojou extenzivnou interpreticiou zasi-
ahnut do materidlneho ohniska tstavy?“

V prvom rade je otizne, ¢i sa na vysledok referenda vzta-
huje princip generality prava, kedze ten sa vyvodzuje iba z
formy moci (plati iba pre moc ustanovent) a kedze sa aj tu
intenzivne dohady je cely tento bod velmi sporny. V zasade
uz ¢l. 93 vyrazne limituje explicitne predmet referenda a
predstava, ze nad jeho rimec budd implicitné obmedzenia, je
dost nemilosrdna smerom k vykonu tohto jediného institatu
priamej demokracie. Opieranie sa o judikatiru v tomto
smere je chybné, kedze ani jeden z referenénych judikitov sa
netyka vseobecnosti normotvorby pri referendovych otizk-



ach, ale naopak vsetky sa tykaji aktov Narodnej rady SR.[12]
Vzhladom na délezitost ochrany nicktorych hodnoét v astave
je vsak, aj podla nisho ndzoru ziaduce, aby materidlne jadro
Gstavy zostalo zachované. AvSak plénum by malo v pripade
podozrenia z kolizie s tymito principmi postupovat propor-
ciondlne a zdrzanlivo, tak aby na jednej strane boli zachované
principy obsiahnuté v materidlnom jadre, avsak aby tym nebol
institat referenda absolatne vyprizdneny. Pretoze vykladom
ad absurdum by sme mohli dojst aj k zaveru, ze takmer kazda
otizka sa dotyka Iudskych prav nicktorych osdb, preto by
nebolo pripustné ziadne znenie otizok referenda. Na to re-
flektoval vo svojej judikatare uz aj US SR, pricom konsta-
toval nevyhnutnost takého zisahu, kt. m4 urditd intenzitu
s ohladom na dopady na pravny $tit, pricom prive tu je vid-
iet v praxi aplikdcie principu proporcionality a zdrzanlivosti,
ktord v pripade polemiky o skriten{ volebného obdobia chy-
bala. Preto US by sa nemal stavat do situdcie prisnej ochrany
$tatnych orginov pre volou obc¢anov. (porovnaj napr. bod 35.
nilezu PL. US ¢& 71,/2022-74)

K zdkonom ad hoc iba velmi kratko: je potrebné sa zamysliet
nad kons$tatovanim pléna, ze ak ma mat vysledok referenda
Géinky astavného zdkona, potom musi spifiat vietky hore
uvedené obmedzenia pre normotvorbu (v tomto pripade
najmi generalitu prava a defbu moci). Uz dnes poznime
Gstavné zdkony, kt. st vytvirané ad hoc, pricom ustavny
std sa uspokojuje s konstatovanim, ze tieto nie sG prob-
lematické, pretoze st uvedené blanketovymi ustanoveniami
v Gstave. S tymto konstatovanim sme v zhode (nakolko to
moze odrazat volu ustavodarcu), problém nastiva v tom, ze
existuju aj tstavné zakony stojace mimo blanketovych usta-
noveni, dokonca prelamujice astavu (napr. Gstavné zikony
¢. 357/2004 Z.z.; 254/2006 Z.z.; 493/2011 Z.z.)[13],
kt. st tym padom akceptované (napriek kritike z radou
odbornej verejnosti) a tieto dopiﬁajﬁ ustavu bez toho, aby to
Gstava predpokladala. Preto sa javi takdto kritika tendenéne
a nekonzistentne smerom k inym principom normotvorby
v rovine ustavného prava, kt. s zjavne prehliadané.

V tomto rozhodnuti plénum rozdeluje Gcinky referenda na
(i) zavizujuce, (ii) opravnujuce alebo (iii) findlne. Preto by
bolo, podla ndsho nizoru, aj v tomto smere potrebné dat
viac priestoru na diskusiu o pripustnosti predmetnej otizky
(pred¢asné ukoncenie volebného obdobia NRSR). Pretoze,
prisne vzaté, to navodzovalo vyznamné pochybnosti, napr. aj
o otdzke polozenej v pripade referenda o vstupe SR do EU.
Tento vysledok takisto iba cielil k prijatiu teleologickej normy,
az na zdklade O¢inku tejto normy nastane vysledok, kt. vy-
plyva z prijatého ndvrhu v referende (pozitivnym zavizkom)
[14]. Tato otizku s kone¢nou platnostou rozhodol az nilez
sp. zn. PL. US 71,/2022-74. V spojeni s kon$tatovanim, e
poslanci vykondvaji mandit slobode, by sa dal, podla nisho
nizoru, ndjst manévrovaci priestor pre pripustenie otizky o
skrateni volebného obdobia NRSR.

Navyse z odovodnenia vyplyva, ze na obcanov sa vztahu-
ju stricto sensu aj obmedzenia ¢l. 2 ods. 2, pricom ale toto
konstatovanie je podfa ndsho ndzoru nesprivne, kedze
obdania rozhodujii priamo, bez toho, aby za tym tGcéelom
zriadovali nejaky $tatny orgin (preto je potrebné oddelovat
problematiku legality podla ¢l. 2 ods. 2 od problematiky
materidlneho jadra vo vzfahu k referendovym otazkam).
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Ustavny pravnik, pan Prochdzka, poukazuje aj na nespravnost
konstatovania o prelamovani tGstavy, kedze podla jeho nizoru
nejde o jej prelamovanie, ale o vyklad tstavy vo svojich vza-
jomnych savislostiach.[15] S takymto konstatovanim sa plne
stotoziujeme.

Naostatok by sme sa pristavili pri konstatovani tstavného
sadu, ze bolo zasiahnuté do pasivnecho volebného priva
poslancov. Podla nisho ndzoru je toto konstatovanie velmi
odvazne a rozporné s nizorom casti odbornej verejnosti[ 16],
¢o by samo o sebe problém neprestavovalo, ale odévodnenie
tohto rozhodnutia vhimame ako velmi formalistické a alibi-
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stické, ked plénum konstatovany rozpor vnima cez prizmu
int ako narusenie aktivneho volebného priva (kt. nekonsta-
toval) a dodava, ze kedZe uz raz konstatoval ad hoc prelo-
menie Gstavy a jednorazova suspendiciu niektorych ¢lankov
ustavy, tak konstatuje aj porusenie priava na vykon mandditu
tak, ako to tstava zarucuje. Avsak v tomto smere je potreb-
né vnimat napriklad aj judikattru ESLP[17], ale aj znenie
samotnej Gstavy (¢l. 73 ods. 1 v spojeni s ¢l. 30 ods. 2),
ktoré nezarucuje vykon mandétu po celé volebné obdobie,
ale zarucuju pristup k nej na nediskrimina¢nom zdklade[18].
Ustava, podla ni$ho nizoru, nezarucuje ani $tvorroént dizku
volebného obdobia, iba jej hornt hranicu (¢l. 30 ods. 2). Ak
by aj bola namietand privna istota a oprivnené ocakdvania
poslancov na $tvorro¢ny manddt, tito argumenticiu mozno
prekonat najmi tym, ze v pripade skritenia volebného obdo-
bia ide o prostriedok vychddzajtci z vykladu tstavy a je to de
facto implicitnd moznost skratit poslancovi mandit. Bolo by
krajne nespravodlivé, ak by sme tvrdili, ze pre obmedzenie
referenda je mozné pouzit implicitné obmedzenia (napr. ob-
medzenia predmetu referenda materidlnym jadrom dstavy),
avsak pre skritenie volebného obdobia NRSR, vo vztahu
k poslancom nie. Preco sa plénum nepozastavi nad tym, aka
je prava istota obcanov pri zbere podpisov, ak im plénum uk-
lad4 nad rimec Gstavy este iné obmedzenia premetu referen-
da? Preto, podla nisho nizoru, US rozhodol v tomto smere
trocha upondhlane a bez komplexného postdenia vsetkych
aspektov veci.

Materidlneho jadra sa dotyka este jeden aspekt rozhodnutia.
V tomto smere kvitujeme ndzor pana Straku, ktory sa ako jed-
iny z pléna hlbsie zamyslel aj nad ,,odporacanim* Gstavného
sudu smerom k poslancom, aby zmenili tistavu expressis ver-
bis, pri¢com nésledne uz by bolo takéto suspendovanie ¢linkov
tstavy, aj jej ad hoc prelamovanie v poriadku. Takyto koncept
sa nam zdd velmi zvldstny, kedze jedingm rozdiclom od



povodnej situdcie bude uvedenie expressis verbis v tstave,
ale materidlne jadro ani ostatné rozporné body (suspendo-
vanie niektorych ¢ldnkov tstavy, ad hoc forma alebo problém
generality prava — kedze bude mat hybridnt formu zahrnu-

jucu prvky priznacné pre individudlne privne akty) sa tym
neodstrinia presne tak, ako to uvidza v bode 43. odlisného
stanoviska pan sudca Peter Straka. Celkovo je tento ndhlad
pléna US pomerne zjednoduseny, ked sudcovia prili§ lipna
na doslovnom uveden{ takéhoto zmocnenia v Gstave, pricom
jeho nasledkom maju byt zdzra¢ne odstrinené vietky spory
ohfadom generality prava a prelamovania Gstavy (pri¢om sk-
racovanie volebnych obdobi by takto platilo pro futuro pre
vSetky ostatné pléna NRSR a k vytvoreniu tejto normy by sa
dospelo vykladom tstavy a nachiddzanim implicitnych pravo-
moci). Opitovne zdbraznujeme, ze na prelamovan{ inych
ustanoveni Gstavy sa ni¢ nezmeni, snid iba to, ze je uvedené
v ustave. Preco by malo byt v takom pripade prelamovanie
Gstavy dovolené? Navyse tym, ze je urditd privomoc uvedend
vyslovne v ramci privneho predpisu, to e$te neznamena, ze
vysledny akt nemo6ze obsahovat prvky hybridného priavneho
aktu (tym padom aj uréité kolizie pri defbe moci).

Ustavny std v pripade ukoncenia volebného obdobia refer-
endom (na ziklade podpisov obc¢anov) tato formu rozho-
dovania rozsiahlo ,kritizoval“ a nakoniec ju vyhlisil za
nestladnd s Gstavou, pricom v pripade Gstavodarcu (ktory
prijal Gstavné zakony o skriteni volebného obdobia NRSR
uz viackrat) sa iba mierne pozastavil nad ,,nevhodnou astav-
nou praxou“ a konstatoval, ze takéto konanie parlamentu
Hhesveddi, pricom si dovolime povedat, ze prave zastupi-
telsky orgian obdanov ma dbat ovela viac na legdlnost svo-
jich iniciativ, pretoze md nepochybne vicsie odborné a per-
sondlne kapacity ako obcania, ktori zozbieraja podpisy pod
referendovt otdzku. Ako barlicku v pripade potreby expressis
verbis vyjadrenia v ustave pouzili sudcovia tstavného sudu
jednak priklad z éeskej republiky (uz vy$sie spominana kauza
Melcak), ktord v rimci Ceskej pravnej vedy vyvoldva taktiez
mnoho otdznikov[19], ale o je este kontroverznejsie, ako
druhy priklad vyuzili dpravu tstavného rimca tzv. zrusenia
Meciarovych amnestii, ktorych zrusenie je azda este sporne-
j$ic ako priklad z Ceskej republiky (naprick tomu, Ze tu
zdkonodarca Gstavu expressis verbis upravil, takyto akt moze
obsahovat prvky rozhodnutia ,,na jedno pouzitie“ — ad hoc
a aj prvky hybridného pravneho aktu, resp. zasah do delby
moci a pravnej stability pravnych vztahov)[20]. Zaroven
takymto prvkom priavnej komparatistiky plénum poprelo
svoje tvrdenie z bodu 100. odévodnenia toho istého rozhod-
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nutia, ked uvadza:

»100. Na ziver tejto Casti rozhodnutia tGstavny std doda-
va, ze v tomto pripade vykonal aj porovnanie tGpravy refer-
enda s Gpravami v inych eurdpskych krajinich, ako to vsak
uz ustavny sad konstatoval v jednom zo svojich skorsich
rozhodnuti,_,zahrani¢né modely nemé6zu byt nipomocné
pre sprivnu _odpoved na otizku o moznosti menit
referendom  Ustavu Slovenskej republiky* (II. US 31,97,
s. 26 odbvodnenia), a to vzhladom na $pecifikd slovenskej
Gstavnej Gpravy indtitdtu referenda.“ V tomto smere eSte
mald poznimka ku konstatovaniu navrhovatefky o stanovi-
sku Benatskej komisie. Toto stanovisko pochddza z roku
2000 a je potrebné ho zasadit dosledne do kontextu vtedajsej
situcie v Ukrajinske;j republike, kde vnimala komisia ohroze-
nie demokracie a nestabilitu v kontexte aj inych ¢initelov, ¢o
je vzhladom na nami opisovant situiciu v Slovenskej repub-
like neopodstatnené konstatovanie.“[21 ]

Vychddzajiac z nilezu 24,/2014 je potrebné poukazat aj na
tzv. sudcovskt zdrzanlivost, ¢o sa tyka rozhodovania o ref-
erendovych otdzkach, pretoze ak by tGstavny sud zakazdym
predmet referenda posudzoval velmi prisne a vyvodzoval im-
plicitné obmedzenia pre predmet referenda (subsumoval by
zakazdym predmet do materidlneho jadra a pod.), mnohé z
nich by sa nemohli uskutoé¢nit a bez toho, aby nastali Gc¢inky
prijatého referenda by bolo uz predbezne ,,zmarené®. Pre-
to v tomto nileze samotny tstavny std poukazuje na se-
baobmedzovanie a sudcovska zdrzanlivost (bod 104 a nasl.
oddvodnenia). Cely koncept implicitnych obmedzeni sa javi
velmi obmedzujtco, pretoze vytvara (ako na to poukazuji
aj sudcovia v PL. US 24/2014) takmer neprekonatelnt
prekazku, ked zdkladné priva a slobody koliduja takmer
s kazdou potencidlnou otizkou, a uz tak velmi prisne pod-
mienky prijatia otizky v referende sa e$te vicSmi stazuju,
stdvaja sa takmer nevykonatelnymi. V tomto kontexte sa ar-
gument pléna o tom, ze by sa v opa¢nom pripade mohlo za-
sahovat do rozhodovacej ¢innosti sadov, javi zvlastne, pretoze
ak by takato referendova otdzka vyvstala, priamo by narizala
na pravo na sadnu ochranu a iné prava a slobody, vyplyva-
juce z tstavy. Na to reflektovali pochopitelne aj disentujici
sudcovia v stanoviskach. Je ziaduce dodat, ze odoévodnenie
v urditych miestach az prili§ emotivne a prehnane akcentuje
ochranu demokracie pred ,,eréziow,“ kt. by malo referendum
potencidlne v budicnosti sposobit. Tyka sa to najmi bodov:
123,133, 176 a 182. Takéto vyjadrenia v odovodeni povazu-
jeme sa prili§ silné, najmi s ohladom na referendovi prax
u nds aj v zahranidi, pricom priamo k er6zii ani ku koncu
demokracie a principov pravneho $tatu to neviedlo.

Viac ¢i menej véak boli rozporné aj iné casti rozhodnutia.
Napriklad takmer vietci disentujici sudcovia poukazovali na
vykon verejnej moci prostrednictvom referenda ako vykon
moci ustanovujtcej nie ustanovenej, ¢o bolo v rozpore s
kone¢nym  rozhodnutim vidcsiny pléna. Vychddzajac z
odbornej literatary by sme mohli dat v tomto pripade za pra-
vdu vidsine pléna, kedZe mnohi autori vychddzaju z premisy,
ze mocou ustanovujicou sa fud/zastupitelsky orgdn uznisa
na prvej Gstave, na zdklade ktorej sa potom vykonava uz moc
ustanovend.[22 ] Nisledkom toho sa véak moc ustanovujica
akoby vycerpdva a vzdaluje, pretoze by k jej pouzitiu znova
doslo az pri vytvoreni novej tstavy a aj v tej chvili by bola
povaha vykonu tejto moci otdzna.



Na ziver chceme e$te upriamif pozornost na dva velmi
vyznamné argumenty prave v prospech referenda. Sud-
ca Durig, ale aj viaceri autori tstavnych komentarov[23] sa
zhoduja, ze v ramci dstavnych principov figuruje aj jeden
z najdodlezitejsich, a to princip proporcionality (nakoniec
aj judikatara PL. US 7,/2017), ktory sme akcentovali uz aj
vyssie v texte. Ten by bol podla ndsho tsudku pouzitelny,
ak nie priam nevyhnutny, aj v tomto pripade, ked aj samot-
nd vidsina pléna uzndva, ze prichidza ku kolizii principu
demokratickému (suverenita fudu) a principu pravneho stitu
(princip generality prava). Vzapiti sa vSak uspokoji s ab-
solitnym previzenim prave druhého menovaného principu.
V tomto pripade sa malo velmi uvdzlivo hladat riesenie na
rozseknutie tohto problému tstavne konformnym riesenim,
ktoré minimalizuje straty na oboch stranach.

Zaver

Na koniec konstatujeme, ze podla nisho nazoru, na ziklade
hore uvedeného (najmi judikatary Ustavného sadu SR)
mohlo a malo byt pripustené referendum o otazke tykajicej
sa ndzoru obc¢anov na pred¢asného ukoncenie volebného ob-
dobia NR SR. K prelamovaniu tGstavnych ¢linkov by nedoslo,
kedze by sa iba vykladali v savislostiach a problém pasivne-
ho volebného priva sme vysvetlili vy$sie. Norma by mohla
mat acinky opraviujace, aby Nérodnd rada SR konala tak,
aby sa ukondenie jej volebného obdobia realizovalo (v ramci
uc¢inného a platného znenia tstavy)[24], avsak v sabehu s
principom slobodného manditu poslanca, ¢ize bez priame;j
moznosti vynuatit od poslanca takéto konanie[25], napriek
povinnosti poslanca vykonavat mandat v sulade s istavou[26].
Nakoniec takito povaha je pre niektoré pravne normy v
nasom pravnom systéme priam priznacni.[27] Privomoc
skratit volebné obdobie NRSR by nemusela byt vyslovne
uvedend v UGstave, nakolko by i$lo o implicitnd privomoc,
vyvodent z vykladu tstavného textu a nebola by normou na
jedno pouzitie (ad hoc), ale pro futuro by sa vztahovala na
vsetky ostatné volebné obdobia NRSR. Prive preto povazu-
jeme ,,ndpravu® tohto stavu, kt. odporucdil poslancom US SR,
v podobe expressis verbis ustanovenia o moznosti skratenia
volebného obdobia parlamentu, za nadbyto¢nt a navyse za
tazko zrealizovatelntt v dne$nych politickych redlidch (o
vsak, samozrejme, nejde na vrub tstavného sadu).
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Pristup na internet je Iudské pravo

“Pristup na internet nie je luxus, ale moralne ludské pravo a
kaZdy by mal mat nemonitorovany a necenzurovany pristup
k tomuto globilnemu médin - poskytovany bezplatne tym,
ktori si ho neméZu dovolit;” uviedol Dr. Reglitz.!

Pravo na zivot, vierovyznanie ¢i sloboda prejavu... To sa
iba niektoré zo zakladnych Iudskych prav. Existuje vela
veci, na ktoré sme si v priebehu rokov zvykli, a ktoré teraz
oznacujeme za zidkladné fudské prava. Pristup k internetu
je takmer pre kazdého z nas v dnesnej dobe samozrejmos-
tou, aspon sa nam to tak moze javit. Pravo na pristup k
internetu, znime aj ako pravo na Sirokopismové pripo-
jenie alebo sloboda pripojenia, je politicky nazor, ktory
konstatuje, ze vSetci fudia by mali mat pristup k interne-
tu, aby mohli uplatiiovat a vyuzivat svoje prava na slobo-
du prejavu, ndzoru a dalsie zo zidkladnych Tfudskych prav.
Taktiez vyhlasuje, Ze stity st zodpovedné za zabezpecenie
$irokej dostupnosti pristupu k internetu a nesmt bezdo-
vodne obmedzovat pristup jednotlivcov na internet.? Na$
zZivot sa pomaly, ale isto prestva do online sveta. Doslova
sa skoro v kazdej situdcii vicsina populdcie spolicha prave
na internet. Takmer kazdy aspekt ndsho kazdodenného zi-
vota, toho, ¢o robime, od nakupovania, cestovania a7z po
komunikaciu a vzdeldvanie sa ¢ pricu, sa zdsadne opiera
o internet. No mali by sme zaradit tato ,,skoro samozrej-
most“ medzi zikladné Tudské prava?

Vo vidsine byva pravdou, Ze vSetko ma nielen svoje vyho-
dy, ale aj nevyhody. Osobne si myslim, ze v tomto pripade
prevlddaja pozitiva nad negativami, preto by som sa tymto
pozitivam rada venovala do vicsej hlbky. V dnesnom sve-
te sa, bohuzial, este stile stretdvame s pripadmi, ked st
v niektorych krajinich nedodrziavané uz spomenuté za-
kladné Tudské priava. Prive preto sa mi tvaha nad touto
témou javi ako irelevantna z hladiska ich uhla pohladu,
ale v nasich $irkach je pokrokovo podstatna pre vytvaranie
nadchddzajicej generacie fudskych prav. Podla mojho na-

1 Dostupné online: https://www.birmingham.ac.uk/
news/2019/free-internet-access-should-be-a-basic-human-right-
study (9.12.2022)

2 Dostupné online: https://en.wikipedia.org/wiki/Right_to
Internet_access (9.12.2022)
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zoru by budice uvedenie tohto potencionilne zikladného
[udského prava do praxe bolo prospesné. Najmi ¢o sa tyka
edukicie obyvatelstva, ktord by vdaka zavedeniu daného
ludského prava bola pristupnejsia a rozsirenejsia, a zaroven
by pripojenie na internet podporovalo prava na slobodu
prejavu a iné zo zakladnych ludskych prav.

Stdtom garantovany pristup k internetu, ako zékladné
ludské pravo, je jeden z najkomunikovanejsich sposobov
minimalizovania byrokracie. Vyuzivanie internetu zaroven
setri Tudsky kapitdl v ramci stitnych dradov a institacii.
Stdasne napomiha mne ako beznému obcanovi pri vy-
bavovani administrativnych zdlezitosti. Rady na aradoch
by boli kratsie a tento ¢as by sme potom vedeli vyuzivat
efektivnejsie. Ako priklad by som uviedla niektoré spo-
medzi svetovych krajin, a to Esténsko, Finsko ¢i Mexiko.
Esténsko sa zaviazalo spristupnif internet pre kazdého
obyvatela bez ohladu na vek, rasu, postavenie, geograficka
polohu a iné. Stalo sa tak v decembri roku 2004, kedy
parlament prijal novy zdkon o telekomunikaciich, ktory
bol nisledne uvedeny do téinnosti 1. 1. 2005. V kapitole
1, konkrétne v § 2 odseku 8%), sa pise, Ze sluzba pristu-
pu k internetu je verejne dostupna elektronickd komuni-
kac¢na sluzba, ktora poskytuje pristup k internetu, a tym
aj pripojenie ku koncovym bodom internetu, bez ohladu
na pouzitt sietovi technoldgiu alebo koncové zariadenie.
Dalej ¢ldnok 5 toho istého zakona hovori o Stbore te-
lekomunikac¢nych sluzieb, uvedenych v podsekcii 1 tejto
sekcie, ktora zahrna v odseku 2) internetové sluzby, ktoré
st univerzalne dostupné vsetkym Gcéastnikom bez ohladu
na ich geografickd polohu za jednotnt cenu.?* To zname-
nd, ze obcania Estonska maju vsade pristup k internetu,
a tak sa mohla administrativa presuntf do online sveta.
Jednoducho sa viete prihldsit do centrilneho internetové-
ho portilu eesti.ee*, ktory vim umozni pristup k stovkim
digitalnych verejnych sluzieb. Napriklad pri jazde autom
sa nemusite bit, ze si zabudnete doklady, pretoze ich vzdy
ndjdete v teleféne. Od roku 2005 mozu Estonci hlasovat
vo volbich aj cez internet® a od roku 2011 sa to d4 aj
cez SMS. Podla prieskumov, ktoré sledovali volebnt tc¢ast
v Esténsku od zavedenia moznosti internetového hlasova-
nia, volebna Gcast vzristla o 17%°. Vsetky potrebné trad-
né zélezitosti, od elektronickych danovych priznani az po
registraciu narodenia, vybavite z pohodlia domova online.
Tu v$ak prichadzaju otazky, ktoré si urcite nekladiem ako
jedind. Nevyuzivali by najmi vysoko postaveni politici toto

3 Dostupné online: https://www.riigiteataja.ee/en/
eli/518032022002/consolide (9.12.2022)

4

5 Dostupné online: https://cadmus.eui.eu/bitstream/
handle/1814/15688/Report_-_E-voting_in_Estonia_2005-2009.pdf
(9.12.2022)

6 Dostupné online: https://cvvm.soc.cas.cz/media/com
form2content/documents/c7/a2491/f96/Hlasovan%C3%AD%20
prostrednictv%C3%ADmM%20internetu%20a%20mobiln%C3%AD-
ho%20telefonu%20v%20Estonsku%20funguje.pdf (9.12.2022)
https://skn.koshachek.com/articles/estonsko-je-priekopni-
kom-v-oblasti-digitalizacie-a.html (9.12.2022)

Dostupné online: https://www.eesti.ee/et (9.12.2022)
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pravo vo svoj prospech? Alebo nebudi predsa moje ada-
je zneuzité v prospech nickoho iného? Sloboda prejavu
a sloboda vyjadrovania sa na internete st vsak chranené
estonskou tstavou” a zdvizkami krajiny ako clenského $ta-
tu Eurdpskej tnie. Dalsie krajiny podobny ciel nasleduja.
No zaroven obmedzenia, tykajtce sa internetovej komu-
nikdcie a zverejinovaného obsahu, st jedny z najlahsich na
svete.® Estéonsko aktivne pracuje na zostladeni esténske-
ho prava s rimcom Eurépskej rady o boji proti niektorym
formdm a prejavom rasizmu a xenofébie prostrednictvom
trestného prava.’

Podobne je na tom aj Finsko, ktoré zaciatkom roka 2010
zaradilo privo na Sirokopasmové pripojenie na internet
s minimalnou rychlostou pripojenia, jeden megabajt za
sekundu, medzi zikladné prava pre kazdého obcana. Stalo
sa tak pri novele zikona o telekomunikacidach'®. Aj ked si
zan obcania musia platif, vyuzivanie internetového pripo-
jenia sa rozsirilo aj u starSicho obyvatelstva a rovnako je
najcastejsie vyuzivané pri komunikicii, oboznamovani sa
s informaciami, pri vybavovani beznych zilezitosti, ako st
nakupovanie, zibava az po internet banking.!! Je zrejmé,
ze pomaly, ale isto, papierovd byrokracia v tejto krajine
mizne. V odlahlych castiach Finska tak obyvatelia maja
zabezpeceny pristup k zakladnym informdciam a moznos-
tiam tak, ako finski obyvatelia vo velkych mestich. Nastiva
tu vSak aj otdzka, o ked nemam zariadenie, na ktorom sa

7 Dostupné online: https://www.riigiteataja.ee/en/
eli/521052015001/consolide (9.12.2022)

8 Dostupné online: https://freedomhouse.org/sites/default/
files/2022-10/FOTN_2022 Country Score Data.xlsx (9.12.2022)

9 Ramcové rozhodnutie Rady 2008/913SVV

10 Dostupné online: https://www.finlex.fi/en/laki/kaannok-
set/2003/en20030393.pdf (9.12.2022) , Section 60 C of the Com-
munications Market Act

11 Dostupné online: https://www.statista.com/topics/7400/

moézem pripojit na internet? Fini sa, podobne ako Esténci,
samozrejme, mozu pripojit bezplatne k internetu na sko-
lach, na univerzitach ¢i v knizniciach.

Mexicka vldda v roku 2013 v prvej novele tstavy svojho
druhu zaviedla pripojenie na internet ako ludské pravo!2.
Stanovila, ze poskytne pristup tym, ktori si ho nemébzu
dovolit, prostrednictvom budovania verejnych pristupo-
vych zariadeni. Jej prvotné snahy smerovali k pristupu na
internet pre domdcnosti a komunity s nizkymi prijmami.
Vdaka mnohostrannej ,,Narodnej digitilnej stratégii“ sa
zavidzaji pliny od poskytovania pristupu internetu do
komunitnych centier a $kdl, az po dotécie pre obyvatelov s
nizsimi prijmami na zakapenie domov.

Ako ¢lovek, podporujuci politicky ndzor tvrdiaci, ze inter-
net ma byt zdkladnym [udskym pravom, dafam, aj na za-
klade vysledkov vo vyvoji tohto prava v danych krajinich,
ze nasa republika si z nich v blizkej budtcnosti zoberie

priklad.

autor: Tamara Davidova

12 Dostupné online: https://www.constituteproject.org/con-
stitution/Mexico_2015.pdf?lang=en (9.12.2022)

internet-usage-in-finland/#topicOverview (9.12.2022)

Pravnicka latinéina

Populus Romanus erat dominus multarum terrarum. —
Rimsky narod bol pin mnohych krajin.

Calor iracundiae non excusat a delicto. — Ohen hnevu
neospravedlnuje pred priestupkom.

Praetores Romani ius dicebant. — Rimski prétori vynasali
rozsudky.

Decus in virtute positum est. — Pocta je uloZend v cnosti.
(Posty by mali stvisiet s udalostami, nemali by pripadnit

nickomu bez morilnych zisad.)

Cives legibus parent. — Obcania poslichaji zakony.

v

Plebs et optimates partes populi Romani erant. — Plebej-
ci a $fachta boli ¢astami rimskeho fudu.

Cura heriditas. — Starostlivost o dedi¢stvo.

Concordia incolarum laudatur. — Svornost obyvatelov
chvilena.

Amicus amicum exeplo docet. — Priatel uci priatefa
prikladom.

Testis unus, testis nullus. — Jeden svedok, Ziaden svedok.
(Jeden svedok nestac¢i, mbze si nieco vymysliet.)

spracovala: Michaela Magulova
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Argumentarium

Logické pravidla st pravidla spravneho myslenia. Je preto
nevyhnutné respektovat a nasledovat ich pri kazdom vy-
klade. Preto nie st povazované za samostatna vykladova
metddu. Argumenty priradované tzv. logickému vykladu
nie st argumentmi formalnej logiky.

Anton Thibaut poukazuje na pochybnosti tykajice sa
oznacenia logicky vyklad, kedze ,,ziadny sposob vykladu

4¢¢ 1

nevyzaduje viac logiky nez ostatné.

Logicky prvok vykladu vymedzil von Savigny popri dalsich
troch elementoch, ktoré sa neskor zacali oznacovat ako
vykladové metddy: prvok gramaticky, logicky, historicky
a systematicky. Tieto v8ak nevnimal ako druhy vykladu,
ale ako rézne c¢innosti, ktoré musia posobit zjednotene, ak
sa ma vyklad podarit.? Logicky prvok konkrétne vymedzil

1 THIBAUT, A. E. J.: Teorie der logischen Auslegung des
Romischen Rechts. 2. vyd., Altona: Johann Friedrich Hemmerich,
1806, s. 15-6.

2 SAVIGNY, von E. C.: System des heutigen Romischen
Rechts. 1. zv. 1. vyd. Berlin: Veit und Comp., 1840, s. 213.

ako ,,¢lenenie myslienky, logicky vztah, v ktorom st casti
navzijom“s.

Z historického pozadia mbzeme usudit, ze je tazké najst
dovody pre konstrukeiu takéhoto vykladu. Aj preto mo-
dernd privna metodolégia s kategériou logického vykla-
du nepracuje. Argumenty vseobecne radené k tomuto
vykladu predstavuji typické argumenty teleologické (ako
argumentum a fortiori, argumentum per analogiam) alebo
argumenty, ktoré st dosledkom nepripustnosti dotvirania
prava (najmi argumentum a contrario). Ide skor o zvlast-
ne argumenty pravnej logiky.*

Literatara: MELZER, F.: Metodologie nalézani prava. 2.
vyd., Praha: C. H. Beck, 2011, s. 128 a nasl.

spracovala: Monika Martiskova

3 Ibidem, s. 214.
4 KNAPP, V.: Teorie prava. 1. vyd. Praha: C. H. Beck, 1995,
s. 171.

Vedici sluzobného tradu/velitel vs.
profesionalny vojak — stkromnopravny
vztah alebo verejnopravny vztah?

Dovodom pre vymedzenie typu postavenia velitela voci
profesionalnym vojakom (dalej vojakom) a opacne je
jasné zadefinovanie vztahov, ktoré pomoze, okrem iné-
ho, aj bojovému potencialu jednotky.

Pre lep$ie poznanie vztahu velitela voci vojakovi si vy-
medzme niektoré z praivomoci velitefa voci vojakovi na-
priklad: sluzobné hodnotenie!, disciplindrny rozkaz?,
persondlny zdmer3, rozkaz/nariadenie/prikaz, sluzobny
posudok®... Persondlny trad md voci vojakovi tiez viace-
ré pravomoci, a to napriklad: personalny rozkaz®, docasné
pozbavenie vykonu $titnej spravy®, prepustenie’... Hore
uvedené znac¢i o nadradenosti velitela ako aj sluzobného
tradu voci vojakovi.

1 281/2015 §52 ods 2, §54 a), K § 54
2 281/2015 § 140
3 Rocenka ministerstva obrany 2021 — (spracovanych

navrhov jednotlivych velitel'ov vojenskych Utvarov a zaroven
v ramci pilotného projektu prostrednictvom ,,personalnych
zamerov velitelov*

4 281/2015 K §89

5 281/2015 § 91

6 281/2015 §76 ods. 2
7 281/2015 §92

Velitel vie vojaka sankcionovat, ¢o je aspektom verejno-
pravneho vztahu. Napriklad pri konani o nihrade $skody?®
bude velitel konat, rozhodovat a vymahat skodu. Tu bez-
pochyby mozno vidiet, Ze sa tu nejednd o vztah rovny
s rovnym ako pri stkromnopravnych vztahoch.

Velitel aj sluzobny trad st spravnymi organmi.® To, Ze ve-
litel je v skuto¢nosti $taitnym orgianom, si mdzeme vyvodit

8 281/2015K § 210

9 Rozhodnutie najvyssicho sidu zo dna 27. 6. 2023,
sp. zn. 6CdoPr/2,/2023



tiez z dbévodovej spravy k zdkonu 281,/2015'° .

Vztah medzi velitelom a vojakom je aj preto verejnoprav-
nym, pretoze sa tyka sluzby vo verejnom ziujme, a to
obrany a bezpec¢nosti $tatu. Prevazne mézeme vnimat vo
vztahu velitel a vojak vztah, zaloZzeny na povinnostiach, ¢o
je typické pre verejnopravne vztahy.

Vztah velitela a vojaka md sice isty zmluvny charakter (teda
aj stkromnoprdvny), kedze vojak vstipil do vojenskej
sluzby na zdklade zmluvy. DalSie argumenty pre stkrom-
nopravny vztah by bolo ¢iasto¢né uplatniovanie zikonnika
prace a isté vztahy zalozené na ziklade dohody/zmluvy,
teda vo forme dobrovoIného zavizku zmluvnych stran.

Z mojho pohladu je velmi zaujimavy vztah, hodnostne
a funkcne!! nadriadeného s podriadenym, ktory je pora-
densky. Takyto vztah maja: ,napr. velmi casty vztah medzi
skutsenefsim velincim poddistojnikom Caty a jeho mladjm ve-
litelom Cary. Hlavne v ich prvych rokoch je potrebné privadit
mindych dostojnikov k dobrym starsim skiisenym podddistos-
nikom.«

Tu moézeme vidiet skasenostny rozdiel medzi veliteflom
a vojakom, ale napriek tomu je potrebné respektovat, kto
je z dvojice funkene, pripadne hodnostne nadriadeny.
Moc velitela nad vojakmi je obmedzend napr. sluzobné
hodnotenie spracované velitefom, voci ktorému sa vojak
odvola, bude postapené na odvolaci orgin. Velitel teda
nie je poslednou instanciou. Vojak vie dokonca odmiet-
nuf plnenie rozkazu, nariadenia, prikazu, ak sa mu javi
protipravny. Toto nariadenie mu v takomto pripade, musi
velitel pisomne potvrdit. Dokonca je povinny odopriet
splnenie rozkazu, ak by jeho splnenim spachal trestny
¢in alebo priestupok (nahlasi nadriadenému teda vyssiemu
velitelovi)!2.

Postavenie vojaka dalej posilnuje zikaz diskrimindcie, vy-
medzeny v zikone 281,/2015%.

Judikatira hovori o vztahu sluzobného tradu/velitela
a vojaka v prospech verejnopravneho vztahu vo viacerych

10 K§12 Ustanovuji  sa niektoré obmedzenia
tstavnych prdv profesiondlneho vojaka. Peticné privo vo-
jaka sa v stlade s Ustavou Slovenskej republiky (¢l
27 a ¢l 54) obmedzuje na podavanie ziadosti, nivrhov
a staznosti ministrovi, velitefom, ako aj inym Stitnym
organom,

11 281/2015 §8 ods.4
12 281/2015K § 132 0ds3 a5
13 281/2015 § 4 (a hlavne) §4 ods. 5
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rozhodnutiach:

Rozhodnutie najvys$sieho stidu zo dna 27. 6. 2023
17. ,Podin ustilenej sudnej praxe zhrnutes predovsetkym v
rozhodnuti kompetencného sendtu Najvyssieho sidu SR z 19.
februara 2019, sp. zn. 1 KO 3/2019, zverejnenom v Zbier-
ke stanovisk NS a rozhodnuti sidov SR pod é. R 32/2019,
verejné pravo je suhrn noviem, v ktorych aspon jeden subjekt
vystupuje v pozicii nositeln verejnes moci pri vykone svogich
vrchnostenskych opravnent. Sluzobny nrad ako organizacnai
zloZka Ozbrojenych sil SR je podin § 6 ods. 1 pism. b) zdkona
£ £ 28172015 Z. z. o stitnej siugbe profesionilnych vojakov
v spojeni s § 4 zakona ¢ 162/2015 Z. z. Spravny sidny po-
riadok (dalej len ,SSP,) organ statnej spravy ako verejny
ozbrojeny zbor.«

wZn znaky sikromnopravnes regulicie sa povazuje rovnost
subjektov, ich autonomin, vanik, zmena a zanik pravmych
vztahov si spojené s dvojstrannym pravnym jednanim. Nao-
opak za znaky verejnopravne vequlicie je treba povaZovat
nadriadenost a podrviadenost, autoritativnost, vznik zmena
a zanik pravwych vztahov si spojené s rozhodnutim organu
veregney spravy. Sluzobmy pomer je a bol vZdy charakterizova-
ny ako institut verejného prava.©

18. ,Ako uz bolo wvedené vyssie, vztah vyplyvajici zo stit-
nej sluzby profesiondlneho vojaka nemoZno povazovat pre
Jeho povahu za vec sikromnopravnu, predovsethym pracov-
nopravnu. Sluzobny pomer zalobeu je charakterizovany ako
institit vevejného prava. Tento vztah nevznikd zmiluvou,
ale mocenskym aktom siuzobnébo orgdanu a po celis dobu jeho
trvania sa vyrazne odlisuje od pomeru pracovného, ktory je
naopak typickym sikvomnopravnym vztahom, 14
ktorom majn néastnici tobto pravmneho vztahu rovné posta-

venie. Podanym navrbom sa Zalobca domiha naviadenin
neodkindného opatrenia podin § 324 a nasl. CSP, hoci jeho
dovodnost sa nevyvodzuje zo vztabu, ktory by bol sikromno-
pravmy, pricom podin § 3 CSP sudy prejedndvaji a rozho-
Augn prave sukromnopravne spovy a iné sukvommopravne
vect, ak ich podin zakona neprejednivajn a nerozhoduji iné
organy.©

Fe RN VL, L R

Uznesenie Najvyssieho sudu zo dna 25. 11. 2020'°
14. ,, Nayvyssi siud Slovenskej vepubliky konstatoval, Ze vztahy
vyplivajice zo statnej sluzby profesionilneho vojaka podin

zakona & 281/2015 Z. z. o statnes sluzbe profesiondlnych

14 Rozhodnutie najvyssicho sudu zo dna 27. 6. 2023,
sp. zn. 6CdoPr/2 /2023

15 Uznesenie Najvyssicho sadu zo dna 25. 11. 2020,
sp. zn. 1KO /26,2020



vojakov a o zmene o doplneni nicktorych ziakonov nemoz-
no povazovat pre ich povabu za veci sikromnopravne (pre-
dovsetkym pracovnopravne). SluZobny pomer je a bol vzdy
charakterizovany ako institut vevejného prava. Tento vztah
nevznikd zmluvon, ale mocenskym aktom sluzobného orgi-
nu a po celn dobu jeho trvania sa virazne odlisuje od pome-
ru pracovného, ktory je naopak typickym sikromnopravnym
vztahom, v ktorom magn néastnici tohto pravneho vztahu
rovné postavenie.“

Uznesenie Krajského stidu v Bratislave zo dna 30. 8.
20221

WSpecificky charakter sluzobného pomeru profesiondlnych
vojakov, ktory je svojou povahou institistom verejného prava
- ide o Statnozamestnanecky pravmy pomer. Takyto pravmy
pomer nevznikd zmluvou, ale mocenskym aktom sluzobné-
ho orgianu - rozhodnutim o prijati do sluzobného pomeru a
po celit dobu svogho trvanin sa vyrazne odlisuje od pomern
pracovného, ktory je naopak typickym pomerom sikvommno-
pravuym.©

wZn znaky sikromnopravnes vegulicie sa povazuje rovnost
subjektov, ich autonomin, vanik, zmena a zanik pravmych
vztahov si spojené s dvojstrannym pravnym jednanim. No-
opak za znaky verepnopravnej regulicie je treba povazovar
nadriadenost a podriadenost, autoritativnost, vanik, zmena
a zdantk pravuych vztahov sit spojené s vozhodnutim organu
verejnej spravy. Medzi Zalobcom a sluzobnym nradom nie je
rovny vztah. Na ziaklade wvedeného vztahy vyplyvajice zo
statney sluzby Zaloben podin zdkona ¢ 281/2015 Z. z. ne-
mozno povaZovat pre ich povabu za veci sikromnopravne.
Sluzobny pomer je a bol vZdy charakterizovany ako institit
verejného prava. Uvedené sa prejavuge aj v pravnej nprave,
tykagiice] sa vanikn, zmeny, pricbehn a zaniku statnej sluz-
by, ako ay s tym suvisiacich otdzok.“

Vsetky rozhodnutia detailne popisuj, ¢o je sukromno-
pravny a ¢o verejnopravny vztah. Taktiez vysvetluja, preco
je takymto vztahom sluzobny pomer vojaka.

Iné vsak tvrdi:

Rozsudok Krajského sadu v Bratislave zo dna 25. 9.
2019Y

Tvrdenie okresného sadu'®, s ktorym sa stotoznil krajsky

16 Uznesenie Krajského stdu v Bratislave zo dna 30. 8.

2022, sp. zn. 16CoPr/6,/2022

17 Rozsudok Krajského stidu v Bratislave zo diia 25. 9. 2019, sp.
zn. 2CoPr/8/2018

18 ., Vykon Statnej sluzby profesiondlneho vojaka k Statu
(SR) je vztahom pracovnoprdavnym a nie verejnopravnym. Na
podporu uvedeného sud prvej instancie poukazal aj na kritéria
charakterizujiice sluzobny pomer profesionalneho vojaka
vzmysle ¢lanku 11 a 13 odporucania Medzindarodnej organizacie

sad" znelo tak, ze vztah medzi vojakom a $titom (pre-
nesene sluzobnym tradom /velitefom) je pracovnopravny
(teda stkromnoprivny) a nie verejnopravny vztah.

Tento rozsudok by som vsak nebral ako smerodajny, pre-
toze nejde o judikataru vrcholného stdu, ktord mu od-
poruje a navyse ide o najstars$i s problematikou stavisiaci
rozsudok.

Celkovo mézeme povedat, ze postoj judikatary aj le-
gislativy argumentuje silne v prospech vnimania vzta-
hu sluzobného uradu/velitela a profesionilneho voja-
ka vo verejnopravnej rovine.

autor: Matej Martak

prace ¢. 196 z roku 2006 o pracovnom pomere, ktorymi su. os-
obny vykon sluzby, sluzba vykondvana podla pokynov vediiceho
sluzobného uradu alebo velitela, Statna sluzba je vykonavana
profesionalnym vojakom vo vztahu k Statu (SR) ako zamestna-
vatelovi, Statna sluzba sa realizuje za sluzobny plat, Statna sluz-
ba sa realizuje v sluzobnom case, Statna sluzba sa realizuje na
naklady zamestnavatela, Stat ako zamestnavatel zabezpecuje
profesiondlnemu vojakovi materialne podmienky na vykon sluz-
by, Statna sluzba sa realizuje prostriedkami Statu ako zamestna-
vatela, profesionalny vojak nema povinnost' vykonavat' pracu
so svojimi osobnymi prostriedkami, vyvkon Statnej sluzby sa re-
alizuje na zodpovednost Stdatu, ako zamestndavatela, pricom ide
o objektivnu zodpovednost' SR ako zamestnavatela vo vztahu
k profesionalnemu vojakovi.

19 11. ,,V suvislosti s odvolacimi ndamietkami odvolaci sud
poukazuje na to, Ze sud prvej instancie spravne zistil skutkovy stav veci,
spravne z neho vyvodil pravne zavery a vo veci aj spravne rozhodol,
pricom odvolaci sud sa s odévodnenim napadnutého rozsudku v plnom
rozsahu stotoznuje.
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Ako a ¢o budu udit nase deti tentokrat

Ministerstvo skolstva sa rozhodlo pre radikdlnu reformu
uplne od zdkladov, ktord bude povinna pre kazda zaklad-
nt $kolu na Slovensku od roku 2026, pretoze doba napre-
duje a musime nato pripravit nase deti aj ¢o sa vzdelania

tyka.

Dnes$na genericia deti zije a vyrastd v odliSnom svete, ako
tomu bolo za dias ich rodicov a predchadzajacich gene-
ricii. St pred nimi nové rizikd stiéasnej doby, ale taktiez
stoji pred nimi aj omnoho viac novych prilezitosti, ktoré
sa musia naucit vyuzivat naplno. S tymito aspektami musi
poditat aj vzdelavanie a $kola, pretoze vsetko sa zac¢ina pra-
ve v Skolskych laviciach.

Doterajsie platné statne vzdeldvacie programy pre zaklad-
né skoly st vyrazne zamerané na osvojovanie si velkého
mnozstva faktov a informdcii, ktoré st smerované len na
ukladanie vedomosti do kritkodobej pamiti ziakov. Osvo-
jovanym vedomostiam chyba ukotvenost v $irsich stavislos-
tiach a ich vzfah k Zivotnym zru¢nostiam a sktisenostiam.
Vznikla velkd nevyvizenost medzi ziskavanymi vedomos-
tami a sposobilostami, ktoré st vyznamné a urcujice pre
stcasny zivot deti, ich svet a kultaru.

Vyucovacie predmety v zidkladnej $kole nie st vzijomne
dostatocne zosuladené, typicka je izolovanost jednotlivych
predmetov v ramci ro¢nika, ale aj naprie¢ ro¢nikmi. Obsah
vzdeldvania je tak skor mozaikou samostatnych predmetov
a vzdjomne nestvisiacich poznatkov ako zrozumltelnym
celkom. Ziaci to pocituju tak, ze nevidia zmysel toho, ¢o
sa ucia a na¢o im to v buducnostl poslazi.

Velka reforma, ktord od zakladov zmeni, ¢o a ako sa zia-
ci udia, sa vold Moderné skolstvo. Vzdelavacie systémy sa
dynamicky reformujt, adaptuji svoju misiu, menia svoje
kurikulum, organiziciu a metédy price. Kla¢ovou mys-
lienkou je, aby ucitel neodovzdaval len poznatky, ale aby
ich ziaci vedeli pouzit v praktickom Zivote.

Kedysi nds systém klddol striktne déraz na konkrétne fak-
tografické informdcie, no teraz je prioritou rozvoj $irsich
sposobilosti. Osnovy tak uz nebuda definované podla kla-
sickych predmetov ako matematika a slovensky jazyk, ale v
$irsich okruhoch ako ¢lovek a hodnoty, jazyk a komunika-
cia ¢i zdravie a pohyb. Aby vdaka tomu deti leps$ie pocho-
pili savislosti a prepojenie medzi nimi.

Uc¢ivo bude tiez obohatené o globilne vyzvy 21. storo-
c¢ia ako kritické myslenie, finan¢nd gramotnost, digitdlne
zrucnosti a environmentdlna vychova. Vyucba nebude
predplsana do deviatich ro¢nikov, ale troch cyklov. Skoly
si pomocou toho budi médct prisposobit tempo vyucby
podla potrieb Ziakov.

Mentori pre uditelov

Uditefom a $koldm maji pomdct s prechodnom na novy
systém vyucby mentori v centrich po celom Slovensku.
Centra sa vytvaraja v troch vlnach. Najprv bolo 16 centier,
tento rok by malo vzniknat dalsich 16 a potom v roku
2024 vznikne poslednych 8 centier. Spolu ich bude pri-
blizne 40 a pre ucitelov tam bude k dispozicii 400 men-
torov. V praxi to znamend, ze mensie okresy sa budi mu-
siet zlacit. V jednom centre bude priblizne 10 mentorov.
Mentor bude sprevadzat pedagoga tak dlho, ako to bude
potrebovat.

Ministerstvo $kolstva ocakava vyrazné zlep$enie a posilne-
nie zakladného vzdeldvania vo vzdelavacom systéme, pri-
sposobenie cielov, obsahu a foriem vzdelavania potrebam
stcasnej a perspektivnej spolocnosti a sicasnej i nastupuji-
cej generdcii deti, zlep$enie vysledkov vzdeldvania ziakov v
zikladnych oblastiach gramotnosti, zabezpecenie spravod-
livosti, rovnosti a pristupnosti vo vzdelavani a vybudova-
nie takého systému zikladnych $kol, kde kazda skola bude
schopna vytvarat podmienky na kvalitné vzdelavanie.
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https://www.raabe.sk/balik-na-rozvoj-kritickeho-myslenia-ziakov
https://www.raabe.sk/financna-gramotnost-%E2%80%93-material-pre-ucitela
https://www.raabe.sk/skolsky-digitalny-koordinator
https://www.raabe.sk/skolsky-digitalny-koordinator
https://www.raabe.sk/prirodovedna-gramotnost-pre-ucitelov-2.-stupna-zakladnych-skol

Vlada uz v roku 2021 schvilila tri novely zidkonov, na kto-
rych pracoval rezort $kolstva. Zakony reagovali na plano-
vant reformu obsahu vzdelavania, digitaliziciu, reformu
poradenského systému ¢i zmeny vo vzdeldvani uditelov.

V zikonoch sa definuje pojem inkluzivne vzdeldvanie, ich
stcastou je aj transformdcia poradenského systému. Zako-
ny zohladiuji zmeny v ucive, na ktorych pracovali uci-
telia a odbornici z praxe pod Vedemm SPU. Vzdelavanie
ucitefov sa plinuje otvorit aj pre nestitne subjekty, pld-
nuje sa zavedenie $kolskych klastrov aj maximalny pocet
ziakov v $kolskom klube deti na 26. V ramci odborného
vzdeldvania sa umozni ziakom neskorsi vstup do dudlneho
vzdelavania.

Zmeny sa tykaja :

Nédvrhu zikona, ktorym sa meni a doplna zdkon ¢.
138/2019 Z. z. o pedagogickych zamestnancoch a od-
bornych zamestnancoch a o zmene a doplneni niektor}'/ch
zdkonov v zneni neskorsich predpisov a ktorym sa menia a
doplna]u niektoré zakony.

V navrhu zikona sa napriklad:

- zjednodus$uje preukazovanie beztthonnosti pedagogic-
kych zamestnancov a odbornych zamestnancov,

- vytvira nova kategoria pedagogického zamestnanca, a to
s$kolsky digitalny koordinator,

- ustanovuju nové kariérové pozicie skolsky digitilny ko-
ordinator a koordinator skolského podporného timu,
zjednodusuje zaradovanie do kariérovych stupnov a vyko-
navanie atestacii,

- spresnuju sa podmienky financovania profesijného roz-
voja pedagogickych zamestnancov a odbornych zamest-
nancov.

Navrh zakona, ktorym sa meni a dopiﬂa zdkon ¢.
245 /2008 Z. z. o vychove a vzdelavani (skolsky zdkon) a
o zmene a doplneni niektorych zdkonoy v zneni neskor-
$ich predpisov a ktorym sa menia a doplnaji niektoré za-
kony - nové znenie.

Cielom navrhu zdkona je napriklad:
- zefektivnenie procesu prijimacicho konania na vzdelava-
nie v strednych $koldch,
- zostladenie terminolégie a systému hodnotenia ziakov v
zikladnych $koldch a v strednych skol4ch,

v/ . .V Y.z 7 . . V., 1
- roz$irenie distan¢ného vzdeldvania v dennej forme $tadia
ako systémové opatrenie,
- spresnenie postupov vo vychove a vzdeldvani v skolach s
medzinirodnym programom,

A z M MAAS 7 .

- zmena sposobu ziskavania nizsicho stredného vzdelania.

Naévrh zakona, ktorym sa meni a dopifla zdkon ¢. 61 /2015
Z. z. o odbornom vzdelavani a priprave a o zmene a do-
plneni niektorych zdkonov v zneni zikona ¢. 209 /2018
Z.1z.

Navrh zakona napr.:

- zavddza osobitny model experimentilneho overovania
odborov vzdelivania na SOS, strednych $portovych sko-
lach, strednych umeleckych skolach a konzervatériich,
ktorého cielom je este viac zosaladit potreby trhu price
a zamestnavatefov s ponukou odborov vzdelavania, ¢o ma
byt zabezpedené prostrednictvom poddvania navrhov na
nové odbory vzdeldvania cez vecne prislusné stavovské or-
ganizicie a profesijné organizicie,

- zavidza sa moznost realizovat praktické vyucovanie
formou cvicnej prace aj v akreditovanej instittcii v ramci
praktického vyucovania v zahranidi,

- upravujua sa nalezitosti ukoncenia u¢ebnej zmluvy pisom-
nou dohodou so sthlasom $koly a dalSie nalezitosti uceb-
nej zmluvy,

- upravuju sa ndlezitosti tykajice sa praxe hlavného instruk-
tora a moznost ziskat kvalifikdciu hlavného instruktora ale-
bo instruktora v neformilnom vzdeldvani a informalnom
uceni sa, problematiku bezpecnosti a ochrany zdravia pri
praci na pracovisku zamestndvatela, stravovanie ziakov vo
vlastnom zariadeni u zamestnavatela ¢i podnikové $tipen-
dium pre ziakov v systéme dudlneho vzdeldvania aj mimo
pracoviska praktického vyucovania.

autor: Nicol Petri¢kova



https://www.direktor.sk/sk/predpisy/predpis-138-2019-z-z.p-373.html
https://www.direktor.sk/sk/predpisy/predpis-138-2019-z-z.p-373.html
https://www.direktor.sk/sk/predpisy/predpis-245-2008-z-z.p-1.html
https://www.direktor.sk/sk/predpisy/predpis-245-2008-z-z.p-1.html
https://www.direktor.sk/sk/predpisy/predpis-65-2015-z-z.p-114.html
https://www.direktor.sk/sk/predpisy/predpis-65-2015-z-z.p-114.html
https://www.direktor.sk/sk/predpisy/predpis-209-2018-z-z.p-353.html
https://www.direktor.sk/sk/predpisy/predpis-209-2018-z-z.p-353.html

Rada/rad tvovis nové veci?

Mas rada/rad pisanie clankov, ci sa vo svojom volnom
case venujes forografovanin?

Ak ano, tak hfadame
prave TEBA!

Do nésho timu fakultného ¢asopisu Corpus Delicti hladame
novych , spisovatelov, ¢i nddejnych fotografov.

Spoznaj novych udi, vyuzi svoj volny ¢as uzito¢ne a plnohod-
notne a pridaj sa k nam.
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Viac informdcii Ti radi poskytneme na emailovej adrese:
corpusdelicti.tt@gmail.com
Tesime sa prave na Teba :)
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